United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





JOINT APPENDIX 


/JL-/I 

J2MP 


IN THE 

States Court of Appralo 

For the District of Columbia Circuit 


Nos. 10973-4 






INDEX TO JOINT APPENDIX 


I 

I 



I. 


Docket Entries, Pleadings and other papers: 

Docket Entries, Docket No. 446-R (Case No. 
10973) . 

Petition to Tax Court, Docket No. 446-R. 

Exhibit “A” . 

Exhibit “B” . 

Exhibit “C” . 

Exhibit “D” . 

Answer, Docket No. 446-R. 


! 

i 

j 

i 

PAGE 

i 


1 

4 



19 

i 

23 

i 


Docket Entries, Docket No. 775-R (Case No. 
10974) .. 

Petition to Tax Court, Docket No. 775-R. 

Exhibit “A” . 

Exhibit “B” . 

Exhibit “C” . 

Exhibit “D” . 

Exhibit “E” . 

Exhibit “F” . 

Answer, Docket No. 775-R. 

Exhibit 1 . 

Exhibit 2 . 

Findings of Fact and Opinion. 

Decision, Docket No. 446-R. 

Decision, Docket No. 775-R. 


27 

30 

40 

41 

42 
44 
44 

46 

47 
50 

53 

54 
73 
73 



























II 


Index 


PAGE 

II. Excerpts from Testimony of Witnesses: 

James B. Armstrong: 

Direct Examination . 88 

Cross Examination . 135 

Redirect Examination . 149 

Albert W. Schaefer: 

Direct Examination . 154 

Cross Examination . 169 

Redirect Examination . 173 

Recross Examination . 174 

Alexander W. Lansberg: 

Direct Examination . 175 

Cross Examination . 180 

Samuel Zolin: 

Direct Examination . 184 

Cross Examination . 188 

Redirect Examination . 192 

III. Exhibits: 

Stipulation of Facts, Docket No. 446-R . 194 

Stipulation of Facts, Docket No. 775-R. 197 

Exhibit 1-A . 201 

Exhibit 2-B . 202 

Exhibit 3-C . 210 

Exhibit 4-D . 212 

Exhibit 5-E . 214 

Exhibit 6-F . 215 

Exhibit 7-G . 218 

Petitioner’s Exhibit 8 . 220 
























Index 


I 


j 

! 


IV. Additional Papers: 

Petition for Review—Docket No. 446-R 


Notice of Filing Petition for Review—Docket 
No. 446-R, and Proof of Service .!. 

Petition for Review—Docket No. 775-R.1 


Notice of Filing Petition for Review—Docket 
No. 775-R, and Proof of Service .{. 

Designation for Transcript of Record—Docket 
No. 446-R, and Proof of Service .1 

Designation for Transcript of Record—Docket 
No. 775-R, and Proof of Service .I 


I 


I 

I 

i 

i 


i 


i 

i 

i 


iii 

PAGE 

221 

226 

227 

232 

233 
235 
















1 


DOCKET No. 446-R 


I 

I 

I 


^ i ^ 

James B. Armstrong, 

Petitioner, 
v. 


The Secretary of the Navy, Amended by Oral Bequest at 
Hearing Oct. 13, 1949 to read: 

War Contracts Price Adjustment Board, 

Respondent. 


Appearances: 

For Petitioner: William F. Kelly, Esq. 

P. J. J. Nicolaides, Esq. 
Frederick Koschwitz, Esq. 

For Bespondent: Balph G. Cornell, Esq. 

Frederick N. Curley, Esq. 

Docket Entries 


1946 

Apr. 5—Petition received and filed. Petitioner notified. 
Fee paid. 

Apr. 8—Copy of petition served on Bespondent. 

May 23—Motion for extension to 7/22/46 to move or to 
8/6/46 to file answer, memorandum in support 
of motion, filed by Bespondent. 5/23/46 
Granted. 

July 31—Answer filed by Respondent. 

Aug. 9—Copy of answer served on petitioner—Washing¬ 
ton, D. C. 

’ \ 

1947 


Mar. 24—Motion for hearing in New York City, memo¬ 
randum in support of motion, filed by | peti¬ 
tioner. 3/24/47 Granted. 
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Docket Entries—Docket No. 446-R 


1949 

Apr. 26—Hearing set June 20, 1949—New York City. 

June 21—Hearing had before Judge Opper on oral motion 
of petitioner for continuance—no objection by 
Respondent, motion granted. 

Appearance of Frederick H. Koschwitz filed. 

June 21—Order of continuance to next New York calendar 
on merits, entered. 

July 20—Hearing set Oct. 10, 1949—New York City on 
merits. 

Aug. 29—Transcript of hearing 6/21/49 filed. 

Oct. 13, 

& 14—Hearing had before Judge Disney on merits. 
Proceeding consolidated with Dkt. 755-R for 
hearing. Petitioner’s oral request to change 
name of Respondent in this docket number to 
“War Contracts Price Adjustment Board”— 
Granted. Stipulation of facts with joint ex¬ 
hibits attached, filed at hearing. Petitioner’s 
brief due 12/5/49. Respondent’s brief 1/25/50. 
Petitioner’s reply 2/10/50. 

Oct. 31—Transcript of hearing 10/13/49 filed. 

Oct. 31—Transcript of hearing 10/14/49 filed. 

Nov. 22—Motion for extension to 1/6/50 to file brief and 
memo in support of motion filed by petitioner. 

2 11/23/49 Granted. 

Dec. 30—Motion for extension to 1/26/50 to file brief 
filed by petitioner. Granted. 

1950 

Jan. 18—Motion for extension to 2/14/50 to file brief, 
filed by petitioner. 1/19/50 Granted. 

Feb. 13—Brief filed by petitioner. Copy served. 

Apr. 4—Brief filed by Respondent. Copy served. 
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Docket Entries—Docket No. 446-R 

Apr. 14—Motion for extension to 5/1/50 to file brief > filed 
by petitioner. Granted. 

May 1—Reply brief filed by petitioner. 5/2/50 jCopy 
served. 

May 12—Motion to correct official report of proceeding 
filed by petitioner. Copy served. 

Aug. 8—Hearing set September 13, 1950 on petitioner’s 
motion. 

Sept. 7—Motion for continuance to 9/20/50 filed bjr Re¬ 
spondent. 9/11/50 Granted. 

Sept. 20—Order correcting transcript entered. 9/21/50 
Copy served. 

Sept. 20—Hearing had before Judge Arundell on peti¬ 
tioner’s motion to correct transcript of hear¬ 
ing. Referred to Judge Disney. 

Oct. 19—Order amending caption as to Respondent to 
read “War Contracts Price Adjustment 
Board” instead of “The Secretary of the 
Navy” entered. 10/20/50 Copy served. 

Nov. 15—Findings of fact and opinion rendered Judge 
Disney. Order will be issued accordingly. Copy 
served. 

Nov. 15—Decision entered. Judge Disney. Div. 4. jCopy 
served. 

i 

1951 

I 

Feb. 9—Petition for review by U. S. Court of Appeals 
for the District of Columbia with assignments 
of error filed by petitioner. 

Feb. 9—Proof of service of petition for review sent to 
Newell A. Clapp, Assistant Atty. General for 
Respondent. 

Feb. 9—Designation of record filed by petitioner! with 
service acknowledged thereon. 
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Petition—Docket No. 446-R 

(Filed Apr. 5, 1946.) 


IN’ THE 

TAX COURT OF THE UNITED STATES 


James B. Armstrong, 1 East 42nd Street, 

New York City, N. Y., 

. Petitioner, 
v . 


The Secretary op the Navy, 

Respondent. 




The above named Petitioner petitions for a re-determi¬ 
nation by this Court of the excessive profits as set forth 
by the respondent in bis order dated September 10, 1945, 
and as a basis for bis proceeding alleges as follows: 

1. The petitioner is an individual and resides in the 
Borough of Manhattan, New York City. For many years 
he has been acting as district sales representative in the 
New York area, on a commission basis, of several concerns 
which manufacture steel products. 

2. On December 9,1943, the respondent, by letter bear¬ 
ing said date, served notice on the petitioner that 

4 under subsection (a) (5) (B) of the Renegotiation 
Act, respondent was commencing renegotiation pro¬ 
ceedings against the petitioner as an individual engaged 
“in soliciting or procuring contracts with Governmental 
Departments and agencies or subcontracts thereunder”, or 
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I 
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Petition—Docket No. 446-R 

whose compensation was “contingent upon the procure¬ 
ment or determined with reference to the amounts of such 
contract or subcontracts”. A copy of respondent’s letter 
is hereto annexed marked Exhibit “A”. 


3. Thereafter, notwithstanding petitioner’s contention 
that he has never solicited or procured so-called war con¬ 
tracts and is not a subcontractor within the meaning of 
said subsection (a) (5) (B), the respondent, on September 
10, 1945, issued an order holding in effect that petitioner 


is such a subcontractor and purporting to set forth ai uni¬ 
lateral determination with respect to so-called excessive 
profits in the amount of Twenty-two Thousand Seven 
Hundred Twenty-nine Dollars and Nine Cents ($22,729.09), 
alleged to have been derived by the petitioner during the 


fiscal year ending December 31, 1943. 


A copy of 


said 


order is annexed hereto, marked Exhibit “B”. 


4. Said determination was made with respect td the 
aggregate of the amounts derived by the petitioner upder 
contracts alleged to be subject to renegotiation for said 
fiscal year and not on the basis of a specific contract or 
subcontract. j 

5 ! 

5. On November 5, 1945, petitioner filed [With 
War Contracts Price Adjustment Board a request for a re¬ 
view of said order and set forth in detail the nature of peti¬ 
tioner ’s occupation, the legislative history of said sub¬ 
section (a) (5) (B) and petitioner’s said contention that 
said subsection was not intended to apply to him. :The 
War Contracts Price Adjustment Board declined to initi¬ 
ate a review of said order and on January 8, 1946^ by 
letter of notification, a copy of which is hereto annexed, 
marked Exhibit “C”, advised the petitioner that jsaid 
order of September 10, 1945 should be deemed the deter¬ 
mination of the Board and made demand upon the peti- 


! 
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Petition—Docket No. 446-R 

tioner for the payment of said amount of excessive profits 
alleged to have been derived by the petitioner in 1943, 
less applicable tax credits in the amount of $15,274.34, 
leaving a balance claimed to be due of $7,452.75. 

6. The determination of excessive profits as set forth 
in said order is based upon the following errors: 

(a) Petitioner is not a subcontractor within the 
meaning of subsection (a) (5) (B) of the Renego¬ 
tiation Act. 

(b) Said subsection was specifically designed by 
Congress to apply to so called “war brokers” or 
“Washington agents” and was not intended to 
apply to bona fide commission salesmen like the 
petitioner. 

6 (c) Petitioner derived no “excessive profits”. 

(d) Respondent’s said unilateral determination 
is without warrant of law and deprives petitioner 
of bis property without due process of law in con¬ 
travention of the Fifth Amendment to the Consti¬ 
tution of the United States. 

7. The facts upon which the petitioner relies to sus¬ 
tain his said assignments of error are as follows: 

(a) For more than twenty-five years petitioner 
has been employed as a district sales representa¬ 
tive, on a commission basis, for concerns which 
manufacture steel forgings and castings. His ter¬ 
ritory covers the Metropolitan area of greater New 
York, including eastern New York state, northern 
New Jersey and western New England. 

Petitioner performs the usual duties of a com¬ 
mission salesman. He calls on customers, en¬ 
deavors to maintain good will, solicits business for 
his principals and secures, if possible, orders for 


’■•I? 
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| 

their products. He follows up orders and, wherever 
possible, assists in the adjustment of complaints and 
receives and forwards to his principals inquiries 

7 and specifications and such other information as 
may be needed in the execution of orders^ All 
details respecting the filling of orders and tl^e bill¬ 
ing and collecting therefor are handled by his em¬ 
ployers and all credit risks are assumed by them. 

Petitioner has never been engaged in soliciting 
or procuring contracts with any of the Government 
departments or agencies, or subcontracts there¬ 
under. Nor does he perform any engineering or 
technical services for his customers and hp.s no 
contract or arrangement with his employers ot prin¬ 
cipals to do so. Attached hereto marked Exhibit 
“D” is a statement setting forth in greater‘detail 
petitioner’s experience in the steel industry* par¬ 
ticulars respecting his present employers and prin¬ 
cipals and their products, the nature of petitioner’s 
services and the customers he serves. 

(b) As stated above, respondent has assumed 
authority to renegotiate petitioner under subsection 
(a) (5) (B) of the Renegotiation Act. The legisla¬ 
tive history of said subsection clearly discloses that 
it was specifically designed by Congress to apply 
to contracts entered into by so-called “war brokers” 
or “Washington agents” with respect to thje pro¬ 
curement by them for their principals of Gbvern- 
ment contracts, or subcontracts, under a contingent 

8 fee arrangement; and that said subsection whs not 
intended to apply to the contractual arrangements 
of a bona fide commission salesman, like the peti¬ 
tioner who, for many years, has been engaged in 
the legitimate business of selling his principal’s 
products and who has never been engaged in the 

2 solicitation or procurement of Government business. 
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Petitioner further states that in hearings before 
the House Committee on Naval affairs (so-called 
Vinson Committee) in the summer of 1942 and the 
spring of 1943, the testimony of a number of “war 
brokers” and “Washington agents” disclosed the 
exhorbitant fees or commissions which said brokers 
and agents were receiving in connection with the 
procurement for their principals of Government 
contracts and subcontracts. Prompted by those dis¬ 
closures, Congress enacted into law House Bill 1900 
then under consideration, which amended the Re¬ 
negotiation Act by adding thereto said subsection 
(a) (5) (B). The title of said Bill was: “A Bill 
to prevent the payment of excessive fees or compen¬ 
sation in connection with the negotiation of war 
contracts”. 

At said hearings before the Vinson Committee, 
representatives of the Navy Department assisted in 
9 the writing of said legislation and testified that the 
sole purpose of the measure (H. R. 1900) was to 
remedy the then existing evils with respect to the 
procurement of war contracts. Said representatives 
pointed out that the proposed legislation was aimed 
directly at the type of contingent fee contract which 
said “war brokers” had with their principals and 
under which their compensation was based on a 
specified percentage of the amount of the Govern¬ 
ment contract or subcontract procured. Said repre¬ 
sentatives of the Navy Department also specifically 
pointed out that the Act was intended to cover the 
types of “war brokers” or “Washington agents” 
who were “selling the Government” and had been 
“originally employed by their principals because 
of their familiarity with Government procurement 
methods * * * rather than because of their familiar¬ 
ity and experience with the products they were 
attempting to sell”. 



Petition—Docket No. 446-R 


As further appears from the testimony of said 
representatives of the Navy Department before the 
House Committee on Naval affairs, and also their 
testimony before the Senate Committee on Naval 
affairs and from statements made by the Chairmen 
of both committees and from the co mmi ttee reports 
and from the debate on the measure on the floor of 
both the House and the Senate the avowed purpose 
and primary objective of said subsection (a) (5) 
(B) of the Renegotiation Act was to enable the 
Departments to control the contingent fee problem 
in connection with the procurement of Government 
contracts and subcontracts thereunder, by defining 
the contracts or arrangements between those so- 
called “war brokers” and their principals as j“sub¬ 
contracts” and thus making them subject to re¬ 
negotiation. 

Notwithstanding the declared intent of Congress 
as stated above and despite the protests of peti¬ 
tioner that he does not come within the coverage 
of the Renegotiation Act, respondent assumed au¬ 
thority to renegotiate petitioner under said sub¬ 
section (a) (5) (B). Such action on respondent’s 
part was, therefore, unlawful and beyond the scope 
of his authority under the law. 

i 

(c) Petitioner’s earnings were not “excessive”. 
His rate of commission averages approximately five 
percent (5%) on all sales and has remained the 
same throughout the long period of his employ¬ 
ment by his principals and is the standard rate paid 
to district representatives throughout the steel 
industry. Furthermore, all of petitioner’s employ¬ 
ers have heretofore been renegotiated on an over¬ 
all basis for the years 1942, 1943, 1944 and 19^5. In 
such renegotiation proceedings* petitioner’s em- 
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ployers properly included, as part of their selling 
expenses, the commissions paid to petitioner and 
said commissions were not objected to, reduced or 
disallowed in any respect. Petitioner states, there¬ 
fore, that he derived no excessive profits in 1943. 

8. Petitioner states that he has commenced an action 
in the United States District Court for the District of 
Columbia to restrain the respondent from renegotiating 
petitioner for the year 1943. In said action petitioner also 
asks for a declaratory judgment that petitioner is not a 
“subcontractor” within the meaning of said subsection 
(a) (5) (B) of the Renegotiation Act. Said action is still 
pending. Petitioner further states that he does not intend, 
by the filing of this petition or the prosecution of this 
proceeding, to waive any rights which he may have under 
the Constitution of the United States to continue to main¬ 
tain his objection to the enforcement against him of the 
Renegotiation Act on the grounds above set forth that any 
determination or re-determination of excessive profits 
pursuant to the Act is without warranty of law and 
amounts to a deprivation of his property without due 
12 process of law. And petitioner hereby expressly re¬ 
serves the right to make objection on all Constitu¬ 
tional grounds in the event that there should be a re-deter¬ 
mination that he has realized excessive profits. 

Wherefore petitioner prays this Court may hear this 
proceeding and determine: 

(1) That the Renegotiation Act is not applicable 
to the earnings of the petitioner herein. 

(2) That the petitioner has earned no excessive 
profits within the meaning of said Statute in the 
fiscal year ending December 31, 1943. 
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i 

(3) That the findings made by the respondent 
be reversed and set aside. 

(4) That the hearing of this proceeding await a 
final determination of the said action now pending 
between the petitioner and respondent in the tJnited 
States District Court for the District of Columbia. 

(5) That petitioner be granted such othqr and 
further relief as to the Court may seem just and 
proper. 

| 

William F. Kelly 

i 

P. J. J. Nicolaides, 

740—15th Street, N. W.j 
Washington 5, D. C. 
Attorneys for Petitioner. 

13 

i 

State of New York, ] 

County of New York, J 88 *' 

James B. Armstrong, being duly sworn, says that he 
is the petitioner above named, that he has read the fore¬ 
going petition, and is familiar with the statements con¬ 
tained therein, and that the statements contained therein 
are true. 

James B. Armstrong. 

| 

Subscribed and sworn to before me 
this 4th day of April, 1946. 

William D. Byrnes, 

Notary Public. 

Bronx. Co. No. 237, Reg. No. 271-B-7. 

Cert, filed in N. Y. Co. No. 1161, Reg. No. 759-B-7. j 
Cert, filed in Kings Co. No. 104, Reg. No. 546-B-7. j 
Cert, filed in Queens Co. No. 2017, Reg. No. 435-B-7. 
Commission expires March 30, 1947. 
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Exhibit “A” to Petition 

Office of the Under Secretary of the Navy 
PROCUREMENT LEGAL DIVISION 
Washington 25, D. C. 

PLD/WLH/ep 

December 9, 1943. 

Mr. James B. Armstrong 
1 East 42nd Street 
New York City, N. Y. 

Gentlemen: 

The Government Departments and Agencies responsi¬ 
ble for the renegotiation of contracts pursuant to Section 
403 of the Sixth Supplemental National Defense Appro¬ 
priation Act, Public Law 528, 77th Congress, as amended, 
have delegated to this office their authority and discretion 
with respect to the contracts or arrangements with their 
principals of individuals and organizations engaged in 
soliciting or procuring contracts with such Governmental 
Departments and Agencies, or subcontracts thereunder, or 
whose compensation is contingent upon the procurement, 
or determined with reference to the amount, of such con¬ 
tracts or subcontracts. 

The renegotiation of such individuals and organiza¬ 
tions does not depend upon whether the contracts they 
solicit, or with reference to which their compensation is 
determined, are with Governmental Departments and 
Agencies but rather upon whether the articles which are 
the subject matter of the contracts or subcontracts have 
a Governmental end-use. The interested Government De¬ 
partments are the War, Navy and Treasury Departments, 
the Maritime Commission, War Shipping Administration, 
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Defense Plant Corporation, Metals Reserve Company, De¬ 
fense Supplies Corporation and Rubber Reserve Company. 

Information received in this office indicates that! tbe 
profits realized or likely to be realized by your organiza¬ 
tion for the fiscal years 1942 and 1943 may be excessive. 

This notice constitutes commencement of renegotiation 
with your organization pursuant to said Act. ,You 
15 are required (1) to acknowledge such commencement 
by executing and returning to this office not later 
than December 19, 1943, the enclosed “Acknowledgement 
of Commencement of Renegotiation’’ and (2) to complete 
and file with this office not later than December 29, 1943, 
the information called for by the enclosed “Standard F!orm 
of Contractor’s Report”. 

I 

Respectfully, 


3 ends. 


/s/ Morton J. Stone 

Lt. Comdr., USNR 
Acting Chief 
Services and Sales i 

Renegotiation Section 

| 

I 


i 


l 

I 

i 

i 


i 

I 

i 

i 


i 

i 

i 
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Exhibit “B” to Petition 

Address reply to 
Services and Sales 
Renegotiation Section 
and refer to No. 
CO-958-43 


NAVY DEPARTMENT 
Washington 25, D. C. 

SSRS :JEP :dp 

Re: Renegotiation of James B. Armstrong 
1 East 42nd Street 
New York, New York 
Fiscal year ended December 31, 1943. 

Contract Nsr No. 1504-A 

Order Under Delegated Authority 
Determining Excessive Profits 

Pursuant to authority duly delegated by the War Con¬ 
tracts Price Adjustment Board, a renegotiation proceed¬ 
ing was duly commenced with James B. Armstrong (here¬ 
inafter called “the Contractor”) with respect to the 
aggregate of the amounts received by the Contractor under 
contracts with the Departments and subcontracts as de¬ 
fined in the Renegotiation Act (such contracts and sub¬ 
contracts being hereinafter collectively referred to as 
“said contracts and subcontracts”) for the Contractor’s 
fiscal year ended December 31, 1943 (hereinafter called 
“said fiscal year”). 

In connection with such renegotiation proceeding, a 
conference was held with the Contractor at or in connec- 
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j 

tion with which there were submitted by the Contractor 
and obtained from Governmental or other reliable sources, 
certain financial operating and other data relating to the 
Contractor’s business and the Contractor’s profits derived 
from said contracts and subcontracts during the saidi fiscal 
year. At and in connection with such conference?, the 
Contractor was afforded full opportunity to submit such 
additional information and to present such contentions as 
the Contractor deemed material to a determination of 
excessive profits within the meaning of the Renegotiation 
Act. At such conference attempts were made to entej* into 
an agreement with respect to the determination and elimi¬ 
nation of excessive profits, but the Contractor refused to 
enter into such agreement on the basis proposed. 

In arriving at the determination made herein, due con¬ 
sideration has been given to all such financial, operating 
and other data and information so furnished or obtained, 
to each of the contentions so presented, and to all of the 
factors referred to in Subsection (a) (4) (A) of thq Re¬ 
negotiation Act. 

As a result of renegotiation, it is hereby deternjiined 
that T’wenty-five Thousand Dollars ($25,000.00) represents 
the portion of the Contractor’s profits received under 
17 said contracts and subcontracts for said fiscal jyear 
which is excessive within the meaning of the Renego¬ 
tiation Act. After proper adjustment on account of taxes, 
other than Federal taxes, measured by income, which are 
attributable to that portion of the Contractor’s profits re¬ 
ceived under said contracts and subcontracts in said fiscal 
year which is not excessive, it is hereby determined 'that 
the amount of excessive profits of the Contractor wjhich 
should be eliminated is Twenty-two Thousand Seven Hun¬ 
dred Twenty-seven Dollars Nine Cents ($22,727.09). j 

This order will be deemed the determination of the 
War Contracts Price Adjustment Board upon the condi- 
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tions prescribed in Subsection (d) (5) of the Renegotia¬ 
tion Act If, and as soon as, this order shall be deemed 
the order of the War Contracts Price Adjustment Board, 
pursuant to Subsection (d) (5) of the Renegotiation Act, 
then the undersigned (or the official or officials to whom 
the power, function and duty of exercising such authority 
and carrying out such direction may be or have been dele¬ 
gated or successively redelegated) is hereby authorized 
and directed to take such action as is provided by the 
Renegotiation Act and as he deems appropriate to elimi¬ 
nate such excessive profits. 

In connection with the payment or discharge by any 
means of such excessive profits to be eliminated, the Re¬ 
negotiation Act provides that the Contractor shall be 
allowed the applicable credit, if any, for Federal income 
and excess-profits taxes as provided in Section 3806 of 
the Internal Revenue Code. 

Dated, issued and entered this 
10th day of September, 1945. 

(Signed) Lewis S. Munson, Jb. 

Lieutenant, Commander, USNR 
Vice Chief 

Services and Sales Renegotiation 
Section 

(Acting on behalf of the War Con¬ 
tracts Price Adjustment Board 
created by the Renegotiation Act, 
under due delegations of author¬ 
ity made pursuant to subsection 
(d) (4) thereof). 

C: Secretary, War Contracts 
Price Adjustment Board, 
cc: James B. Armstrong. 
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Exhibit “C” to Petition 

WAR CONTRACTS PRICE ADJUSTMENT BOARD 

Washington 25, D. C. 

Room 3B-547—The Pentagon 8 January 1946. 

Mr. James B. Armstrong 
1 East 42nd Street 
New York City 

i 

Gentlemen: 

i 

You are hereby notified that, no review having been 
initiated by the War Contracts Price Adjustment Board, 
either on your request or on its own motion, of the order 
dated, issued and entered on 10 September, 1945, pursuant 
to renegotiation under the Renegotiation Act, by Ijjewis 
S. Munson, Jr., Lieutenant Commander, USNR, ;Vice 
Chief, Services and Sales Renegotiation Section,; act¬ 
ing on behalf of the War Contracts Price Adjust¬ 
ment Board in accordance with authority delegated by it, 
determining that of your profits derived from contracts 
with the Departments and subcontracts for your fiscal 
year ended 31 December 1943, Twenty-two thousand Seven 
hundred Twenty-seven dollars and Nine cents ($22,727.09) 
represents excessive profits which should be eliminated, 
such order is deemed the determination of the War Con¬ 
tracts Price Adjustment Board. 

A copy of such order is enclosed herewith. 

This notice is being mailed to you by registered mail 
on 8 January, 1946. 

According to the letter from the Internal Revenue 
Agent in Charge, the applicable tax credit, as provided 
in Section 3806 of the Internal Revenue Code, amounts 
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to $15,274.34. Assuming the correctness of the basis upon 
which the computation of such tax credit was made, as 
set forth in the aforesaid letter, the balance due the Treas¬ 
ury of the United States is $7,452.75. Any check for this 
amount should be drawn to the order of the Treasurer 
of the United States and delivered to the Bureau of Sup¬ 
plies and Accounts, Disbursing Division, Navy Depart¬ 
ment, Washington 25, D. C. 

19 Demand is hereby made for the payment of the 

amount of excessive profits to be eliminated less the 
applicable tax credit as provided in Section 3806 of the 
Internal Revenue Code. Interest will accrue at the rate of 
6% per annum from and after 23 January 1946 on any 
amount due under such order and unpaid. 

Very truly yours, 

War Contracts Price Adjustment Board 

By: J. S. Feight, 

J. S. Feight, Lieutenant, USNR 

Secretary. 


C oimtersigned: 

E. L. Jordan, 

E. L. Jordan, Lt. Comdr (SC) USNR 
Navy Disbursing Officer 
Acting on behalf of the 
Secretary of the Navy. 
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Exhibit “D” to Petition | 

Statement Regarding Plaintiff’s Business Experience, His 
Employers and Their Products, the Nature of Plain¬ 
tiff’s Services and the Customers He Serves. 

j 

Plaintiff’s Experience in the Steel Industry. 

Plaintiff started in the steel business in 1916 with the 
Bethlehem Steel Company at Bethlehem, Pennsylvania, 
where he spent about a year in various departments of 
said plant in connection with the Company’s ^Sales 
Learner” courses. This training was interrupted for 
about a year and a half during the time plaintiff served 
as a pilot in the United States Army Air Service during 
World War I. A few months after the close of thp war 
plaintiff was sent to Bethlehem’s office in New York City 
where he specialized in the handling of sales of dropj forg¬ 
ings, steel castings and pig iron. 

In 1924 plaintiff accepted a position as Sales Manager 
for Henry H. Adams and Son, New York City, who! were 
selling agents for pig iron producers. Adams and Son 
went out of business early in 1926. Plaintiff then decided 
to go into business as a manufacturer’s sales representa¬ 
tive specializing in the sale of drop forgings and steel 
castings in the New York area and aligned himself with 
the Lebanon Drop Forge Company and the Lebanon! Steel 
Foundry, both of Lebanon, Pennsylvania, as principals. 
Late in 1929, plaintiff discontinued representing these con¬ 
cerns and for the next year or two represented the; Gen¬ 
eral Drop Forge Company, of Buffalo, New York, and the 
Reading Steel Casting Division of the American Chain 
Company, of Reading, Pennsylvania. 

S 

In 1932 and 1933 plaintiff was successful in obtaining 
sales representation for the Endicott Forging & Mariufac- 


i 
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turing Company, Hartford Electric Steel Corporation and 
the Cooper Alloy Foundry Company, and was employed 
by them continuously from that time. During the entire 
period of plaintiff’s employment by concerns manufactur¬ 
ing steel castings and drop forgings, his compensation has 
been on a commission basis, averaging about five (5%) 
percent on sales, out of which he pays all of his expenses, 
including office maintenance, travelling, etc. 

Plaintiff’s territory has always embraced the Metro¬ 
politan area of Greater New York, including northern New 
Jersey, eastern New York State and western New England. 
He maintains an office at 1 East 42nd Street, New York 
City and has one employee, a secretary-stenographer. 

21 

Nature op Plaintiff’s Services. 

As sales representative, plaintiff performs the usual 
duties of a commission salesman. He calls on customers, 
endeavors to maintain their good will, solicits business 
from them and from new prospects and secures, if possi¬ 
ble, purchase orders for his employers’ products. He fol¬ 
lows up orders and forwards to his principals inquiries 
from customers and specifications and such other informa¬ 
tion as may be needed in connection with the execution of 
orders. He also assists, wherever possible, in the adjust¬ 
ment of any complaints that might arise. All details re¬ 
garding the filling of orders and the billing and collecting 
therefor are handled by his employers and principals and 
all credit risks are assumed by them. 

Plaintiff does not perform any engineering or technical 
services for his customers and has no contracts or ar¬ 
rangements with his principals to do so. 
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i 

i 

Plaintiff’s Employers and Their Products. 

Endicott Forgvng & Manufacturing Co., Endicott, N. Y. 
This company was organized in 1915 and has been engaged 
since that time in the manufacture of drop forgings. 
Normally it employs about 200 men and in addition to 
plaintiff has four other district sales representatives sim¬ 
ilarly employed on a commission basis. The Company has 
been renegotiated on an over-all basis for 1942, 1943 and 
1944 by the Army Air Corps. 

i 

Hartford Electric Steel Corporation, Hartford, (fomi. 
This foundry was organized in 1927 for the purpose of 
producing electric steel castings. It employs aboijt 150 
men and has no other district sales representative outside 
the New York area. The balance of its business is pro¬ 
cured in its home territory and handled direct from the 
plant. The company has been renegotiated on an over-all 
basis for 1942, 1943 and 1944 by the Navy Department. 
The ownership and management of this company changed 
hands at the close of 1945 and plaintiff’s representation 
of it ceased as of January 1, 1946. 

Cooper Alloy Foundry Co., Hillside, N. J. This; com¬ 
pany produces stainless steel, Monel and nickel castings. 
It was formed in 1930 by Mr. H. A. Cooper as a reorgan¬ 
ization of another foundry with which he had been affili¬ 
ated since 1922. It has about 225 men on its payroll and 
employs three other district sales representatives, also on 
the same commission basis. This company has been re¬ 
negotiated on an over-all basis for 1942, 1943 and 19^4 by 
the Navy Department. 

22 Roxbury Steel Casting Co., Boston, Mass. This 

company was acquired by Hartford Electric Steel 
Corporation in 1941 and from that time plaintiff also acted 
as its sales representative in the New York area, j Said 
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company also specializes in the production of electric steel 
castings. Normally it employs about 150 men and has no 
other district sales representatives, the balance of its busi¬ 
ness being handled direct from its plant. The ownership 
and management of this company also changed hands at the 
close of 1945 and plaintiff’s representation of it ceased 
as of January 1, 1946. 

Plaintiff has also represented for some years Smith- 
Armstrong Forge, Inc., of Cleveland, Ohio and the Screw 
Machine Specialty Co., of Pittsburgh, Pa., producers of 
open-hammer forgings and screw machine products, re¬ 
spectively. However, these firms have been operating to 
capacity in their home territory during the war and have 
been unable to take on any work from plaintiff’s territory. 
With the termination of the War, however, plaintiff ex¬ 
pects that he will resume doing business for them. 

Plaintiff’s Customers. 

The customers served by plaintiff and his employers 
and principals comprise a representative cross-section of 
the heavy manufacturing industries in plaintiff’s territory, 
such as: 

General Electric Co., American Car & Foundry Co., 
American Locomotive Co., Mack Truck Corp., Hyatt Bear¬ 
ings Division of General Motors Corp., DeLaval Steam 
Turbine Co., Foster-Wheeler Corporation, Manning, Max¬ 
well & Moore, Worthington Pump and Machinery Corp., 
Chicago Pneumatic Tool Co., Federal Shipbuilding & Dry 
Dock Co., Alexander Smith & Sons Carpet Company, 
American Type Founders, Inc., Bendix Aviation Corp., 
Wright Aero Corp., R. Hoe & Co., Todd Shipyards, Inc., 
Bigelow Sanford Carpet Co., Fairchild Aviation Corp., 
Crocker-Wheeler Electric Manufacturing Co., Robins Con- 
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veying Belt Co., International Paper Company and Bird 
Machine Company. 

The forgings and castings manufactured by plaintiff’s 
principals enter extensively into the various products of 
the above companies. 

Plaintiff has been selling to all of the above cus 
for long periods of time extending from ten to 
years and has added practically no new customer 
list during the War. 

23 

Answer—Docket No. 446-R 

(Filed July 31, 1946.) 

[Caption Omitted] 

Comes now the War Contracts Price Adjustment Board 
by its attorneys and in answer to the petition filed herein 
admits, denies and alleges as follows: 

The War Contracts Price Adjustment Board advises 
the Court that the excessive profits involved in this case 
were earned in petitioner’s fiscal year ended December 
31, 1943; that the order of determination complained of 
was issued by it, and not by the Secretary of the IjTavy; 
that the proper party respondent is the War Contracts 
Price Adjustment Board; and that the War Contracts 
Price Adjustment Board files this answer as if it, and not 
the Secretary of the Navy, had been named respondent 
herein. 

1. Respondent admits the allegations contained in par¬ 
agraph 1 of the petition. 

i 

i 

i 

I 

i 

1 
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2. Respondent admits the allegations contained in par¬ 
agraph 2 of the petition; respondent further admits 

24 that “Exhibit A” attached to the petition is a copy 
of a letter sent by its representative December 9, 

1943 to the petitioner herein. 

3. Respondent admits that “Exhibit B” attached to 
the petition is a copy of the order of its delegatee issued 
on September 10, 1945. Except insofar as they are in¬ 
tended to allege that petitioner is not a subcontractor 
within the meaning of Section 403 (a)(5)(B) of the Re¬ 
negotiation Act, which is denied, respondent admits the 
allegations contained in paragraph 3 of the petition. 

4. Respondent admits the allegations contained in par¬ 
agraph 4 of the petition; further answering the allega¬ 
tions contained in said paragraph 4, respondent alleges 
that the aggregate of the amounts derived by the peti¬ 
tioner under contracts subject to renegotiation for said 
fiscal year considered by respondent in the renegotiation 
of petitioner was based on information supplied to the 
respondent by petitioner and for the purpose of the re¬ 
negotiation proceeding accepted by the respondent as 
accurate. 

5. Respondent admits the allegations contained in par¬ 
agraph 5 of the petition, and that “Exhibit C” is a copy 
of its order determining petitioner’s excessive profits. 

6. Respondent denies that it erred as alleged in sub- 
paragraphs (a), (b), (c) or (d) of paragraph 6 of the 
petition or in any manner whatsoever. 

7. (a) Respondent admits the allegations contained 
in the first and second subparagraphs of paragraph 

25 7(a) of the petition. Respondent denies the allega¬ 
tions contained in the first sentence of the third sub- 
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i 

paragraph of paragraph 7(a) of the petition. Respondent 
alleges it does not have sufficient information to form a 
belief concerning the truth of the allegations contained in 
the second and third sentences of the third subparagraph 
of paragraph 7(a) of the petition and in “Exhibit D”j at¬ 
tached to the petition and accordingly denies them. 

I 

7. (b) The allegations contained in paragraph 7(b) 
of the petition are immaterial and do not require an 
answer. To the extent they may be deemed to be material 
allegations of fact or to allege that the Renegotiation Act 
was not designed by Congress to apply to contractual 
arrangements such as those of the petitioner they are 
denied. 

i 

i 

7. (c) Respondent denies the allegation contained in 
the first sentence of paragraph 7(c) of the petition. The 
allegations contained in the second, third and fourth sen¬ 
tences of paragraph 7(c) of the petition are immaterial 
and do not require an answer. To the extent they may 
be deemed to be material allegations of fact respondent 
alleges it does not have sufficient information to form a 
belief concerning their truth and accordingly denies them. 
Respondent denies the allegation contained in the fifth 
sentence of paragraph 7(c) of the petition. 

i 

j 

8. The allegations contained in paragraph 8 of the 
petition are immaterial and do not require an an- 

26 swer. To the extent they may be deemed to be mate¬ 
rial allegations of fact respondent alleges it does |not 
have sufficient information to form a belief concerning their 
truth and accordingly denies them. 

Respondent denies generally and specifically each and 
every allegation in said petition not hereinabove admitted, 
qualified, or denied. 
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Wherefore, respondent prays that the Court determine 
that in his fiscal year ended December 31, 1943 petitioner 
realized excessive profits of not less than $25,000 within 
the meaning of the Renegotiation Act. 

Respectfully submitted, 

John F. Sonnett, 
Assistant Attorney General. 

Robert H. Winn, 

Attorney, 

Department of Justice. 
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DOCKET No. 755-R 

[Caption Omitted] 

| 

Appearances: 

For Petitioner: Wm. F. Kelly, Esq. 

P. J. J. Nicolaides, Esq. 

Frederick Koschwitz, Esq. 

For Respondent: Ralph G. Cornell, Esq. 

Frederick N. Curley, Esq. 

i 

i 

I 

_ i 

Docket Entries 

1 

1948 

Mar. 4—Petition received and filed. Petitioner notified. 
Fee paid. 

Mar. 4—Copy of petition served on Respondent. 

Apr. 16—Motion for extension to 6/17/48 to move oP to 
7/2/48 to file answer filed by Respondent. 
Granted. 

May 26—Answer filed by Respondent. 

May 28—Copy of answer served on petitioner—Washing¬ 
ton calendar. 

i 

! 

1949 j 

i 

Apr. 22—Notice to change place of hearing to New York 
calendar. j 

Apr. 26—Hearing set June 20, 1949—New York City. | 

June 21—Hearing had before Judge Opper on oral motion 
of counsel for petitioner for continuance-fno 
objection by counsel for Respondent. Motion 
granted. Proceedings continued to the next 
calendar at New York City on merits. Ap¬ 
pearance of Frederick H. Koschwitz, as coun¬ 
sel filed. 


i 
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June 21—Order of continuance to the next New York City 
calendar on merits, entered. 

July 20—Hearing set Oct. 10, 1949—New York City. 

Aug. 29—Transcript of hearing 6/21/49 filed. 

Oct. 13 

& 14—Hearing had before Judge Disney on merits. 
Proceedings consolidated with Dkt. 446-R for 
hearing. Petitioner’s brief due 12/5/49. Re¬ 
spondent’s brief 1/25/50. Reply brief 2/10/50. 
Stipulation of facts with exhibits attached 
filed. 

Oct. 31—Transcript of hearing 10/13/49 filed. 

Oct. 31—Transcript of hearing 10/14/49 filed. 

Nov. 22—Motion for extension to 1/6/50 to file brief, and 
memo, in support of motion filed by petitioner. 
11/23/49 Granted. 

Dec. 30—Motion for extension to 1/26/50 to file brief, and 
memo, in support of motion filed by petitioner. 
Granted. 


1950 

Jan. 18—Motion for extension to 2/14/50 to file brief, and 
memo, in support of motion filed by petitioner. 
1/19/50 Granted. 

Feb. 13—Brief filed by petitioner. Copy served. 

Apr. 4—Brief filed by Respondent. Copy served. 

Apr. 14—Motion for extension to 5/1/50 to file brief, and 
memo, in support of motion filed by petitioner. 
4/14/50 Granted. 

2 

May 1—Reply brief filed by petitioner. Copy served 
5/2/50. 

May 12—Motion to correct official report of proceeding, 
and memo, in support of motion filed by peti¬ 
tioner. Copy served. 
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I 

Aug. 8—Hearing set September 13, 1950 on petitioner’s 
motion. Copy served. 

Sept. 7—Motion for continuance to 9/20/50 filed by re¬ 
spondent. 9/11/50 Granted. 

Sept. 20—Hearing had before Judge Arundell on peti¬ 
tioner’s motion to correct transcript. Referred 
to Judge Disney. 

Sept. 20—Order correcting transcript of hearing, entered. 
9/21/50 Copy served. 

Nov. 15—Findings of fact and opinion rendered, Judge 
Disney. Order will be issued accordingly, dopy 
served. 

Nov. 15—Decision entered. Judge Disney. Div. 4. Copy 
served. 

i 

i 

1951 

Feb. 9—Petition for review by U. S. Court of Appeals, 
District of Columbia, with assignments of 
error filed by petitioner. 

Feb. 9—Proof of service of filing petition for revjiew 
filed. 

Feb. 9—Designation of record filed by petitioner T^ith 
service acknowledged thereon. 


i 

i 

i 


i 

i 
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(Filed Mar. 4, 1948.) 

[Caption Omitted] 

The above named Petitioner petitions for a re-deter¬ 
mination by this Court of the excessive profits as set 
forth by the respondent in its order dated September 18, 
1947, and as a basis for his proceeding alleges as follows: 

1. The petitioner is an individual and resides in the 
Borough of Manhattan, New York City. For many years 
he has been acting as district sales representative in the 
New York area, on a commission basis, of several con¬ 
cerns which manufacture steel products. 

2. On May 17, 1945, the Services and Sales Renegotia¬ 
tion Section of the Navy Price Adjustment Board, acting 

on behalf of the respondent, War Contracts Price 
4 Adjustment Board, allegedly under delegation of au¬ 
thority pursuant to subsection (d) (4) of the Rene¬ 
gotiation Act, by letter bearing said date, served notice on 
the petitioner that respondent, through said Departmental 
Board, was commencing renegotiation proceedings against 
the petitioner for the fiscal year ending December 31, 1944. 
Petitioner is informed and believes that said proceedings 
were initiated against him under subsection (a) (5) (B) 
of said Act as an individual engaged “in soliciting or 
procuring contracts with Governmental Departments and 
agencies or subcontracts thereunder”. A copy of said 
board’s letter is hereto annexed, marked Exhibit “A”. 

3. Thereafter, notwithstanding petitioner’s contention 
that he has never solicited or procured so-called war- 
contracts and is not a subcontractor within the meaning 
of said subsection (a) (5) (B), the respondent, acting 
through said Departmental Board, on September 18, 
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i 

j 

1947, issued an order holding in effect that petitioner is 
such a subcontractor and purported to set forth a uni¬ 
lateral determination with respect to so-called excessive 
profits in the amount of Seven Thousand Five Hundred 
($7,500) Dollars alleged to have been derived by the peti¬ 
tioner during the fiscal year ending December 31, lj944. 
A copy of said order is annexed hereto marked Exhibit 
“B”. 

4. Said determination was made with respect to! the 
aggregate of the amounts derived by the petitioner 

5 under contracts alleged to be subject to renegotiation 
for said fiscal year and not on the basis of a specific 
contract or subcontract. 

i 

5. On about November 13, 1947, petitioner filed with 
the War Contracts Price Adjustment Board a request for 
a review of said order and set forth in detail the nature 
of petitioner’s occupation, the legislative history of isaid 
subsection (a) (5) (B) and petitioner’s said contention 
that said subsection was not intended to apply to pirn. 
The War Contracts Price Adjustment Board declined to 
initiate a review of said order and on January 14, 1948, 
by letter of notification, a copy of which is hereby! an¬ 
nexed, marked Exhibit “ C ”, advised the petitioner that 
said order of September 18, 1947, should be deemed the 
determination of the Board and made demand upon the 
petitioner for payment of excessive profits in the Isaid 
amount of $7,500 alleged to have been derived by the 
petitioner in 1944. 

6. The determination of excessive profits as set ijorth 
in said order is based upon the following errors: 

i 

(a) Petitioner is not a subcontractor withifi the 
meaning of subsection (a) (5) (B) of the Renego¬ 
tiation Act. 


I 

i 

i 
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(b) Said subsection was specifically designed by 
Congress to apply to so-called “war brokers” or 
“Washington agents” and was not intended to 
apply to bona fide commission salesmen like the 
petitioner. 

(c) Petitioner derived no “excessive profits”. 

(d) Said proceeding against petitioner was not 
6 commenced within the period of time prescribed by 

the Renegotiation Act. 

(e) Respondent’s said unilateral determination 
is without warrant of law and deprives petitioner 
of his property without due process of law in con¬ 
travention of the Fifth Amendment to the Consti¬ 
tution of the United States. 

7. The facts upon which the petitioner relies to sus¬ 
tain his said assignments of error are as follows: 

(a) For more than twenty-five years petitioner 
has been employed as a district sales representa¬ 
tive, on a commission basis, for concerns which 
manufacture steel forgings and castings. His terri¬ 
tory covers the Metropolitan area of greater New 
York, including eastern New York State, northern 
New Jersey and western New England. 

Petitioner performs the usual duties of a com¬ 
mission salesman. He calls on customers, endeav¬ 
ors to maintain good will, solicits business for his 
principals and secures, if possible, orders for their 
products. He follows up orders and, wherever pos¬ 
sible, assists in the adjustment of complaints and 
receives and forwards to his principals inquiries 
and specifications and such other information as 
may be needed in the execution of orders. All de- 
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7 tails respecting the filling of orders and the billing 
and collecting therefor are handled by his employ¬ 
ers and all credit risks are assumed by them. 

Petitioner has never been engaged in soliciting 
or procuring contracts with any of the Govern¬ 
ment departments or agencies, or subcontracts 
thereunder. Nor does he perform any engineering 
or technical services for his customers and has no 
contract or arrangement with his employees or 
principals to do so. Attached hereto, marked Ex¬ 
hibit “D ”, is a statement setting forth in greater 
detail petitioner’s experience in the steel industry, 
particulars respecting his present employers and 
principals and their products, the nature of 'peti¬ 
tioners services and the customers he serves. 

I 

i 

(b) As stated above, respondent has, upop in¬ 
formation and belief assumed authority to renego¬ 
tiate petitioner under subsection (a) (5) (B) of the 
Renegotiation Act. The legislative history of said 
subsection clearly discloses that it was specifically 
designed by Congress to apply to contracts entered 
into by so-called ‘‘war brokers” or “Washington 
agents” with respect to the procurement by them 
for their principals of Government contracts, or 
subcontracts, under a contingent fee arrangement; 
and that said subsection was not intended to apply 
to the contractual arrangements of a bonaj fide 
commission salesman like the petitioner who> for 

8 many years, has been engaged in the legitimate 
business of selling his principals’ products and who 
has never been engaged in the solicitation or pro¬ 
curement of Government business. 

Petitioner further states that in hearings bbfore 
the House Committee on Naval affairs (so-called 
Vinson Committee) in the summer of 1942 and the 


! 
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spring of 1943, the testimony of a number of “war 
brokers” and “Washington agents” disclosed the 
exorbitant fees or commissions which said brokers 
and agents were receiving in connection with the 
procurement for their principals of Government 
contracts and subcontracts. Prompted by those 
disclosures, Congress enacted into law House Bill 
1900 then under consideration, which amended the 
Renegotiation Act by adding thereto said subsec¬ 
tion (a) (5) (B). The title of said bill was: “A 
Bill to prevent the payment of excessive fees or 
compensation in connection with the negotiation of 
war contracts”. 

At said hearings before the Vinson Committee, 
representatives of the Navy Department assisted 
in the writing of said legislation and testified that 
the sole purpose of the measure (H. R. 1900) was 
to remedy the then existing evils with respect to 
the procurement of war contracts. Said represen¬ 
tatives pointed out that the proposed legislation 
was aimed directly at the type of contingent fee 
contract which said “war brokers” had with their 
principals and under which their compensation was 
9 based on a specified percentage of the amount of 
the Government contract or subcontract procured. 
Said representatives of the Navy Department also 
specifically pointed out that the Act was intended to 
cover the types of “war brokers” or “Washington 
agents” who were “selling the Government” and 
o had been “originally employed by their principals 
because of their familiarity with Government pro¬ 
curement methods • • • rather than because of 
their familiarity and experience with the products 
they were attempting to sell”. 

As further appears from the testimony of said 
representatives of the Navy Department before the 
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House Committee on Naval affairs and from state¬ 
ments made by the Chairmen of both comipittees 
and from the committee reports and from the de¬ 
bate on the measure on the floor of both the House 
and the Senate the avowed purpose and primary 
objective of said subsection (a) (5) (B) of ttie Re¬ 
negotiation Act was to enable the Departments to 
control the contingent fee problem in connection 
with the procurement of Government contracts and 
subcontracts thereunder, by defining the contracts 
or arrangements between those so-called j “war 
brokers” and their principals as “subcontracts” 
and thus making them subject to renegotiation. 

Notwithstanding the declared intent of Congress 
as stated above and despite the protests of peti¬ 
tioner that he does not come within the coverage 
of the Renegotiation Act, respondent assumed au- 
10 thority to renegotiate petitioner under said sub¬ 
section (a) (5) (B). Such action on respondent’s 
part was, therefore, unlawful and beyond the: scope 
of its authority under the law. 

i 

(c) Petitioner’s earnings were not “excessive”. 
His rate of commission averages approximately 
five percent (5%) on all sales and has regained 
the same throughout the long period of his employ¬ 
ment by his principals and is the standard rate 
paid to district representatives throughout th£ steel 
industry. Furthermore, all of petitioner’s employ¬ 
ers have heretofore been renegotiated on an over¬ 
all basis for the years 1942, 1943, 1944 and 1945. 
In such renegotiation proceedings, petitioner ;S em¬ 
ployers properly included, as part of their selling 
expenses, the commissions paid to petitioner and 
said commissions were not objected to, reduced or 
disallowed in any respect. Petitioner states, there¬ 
fore, that he derived no excessive profits in 1044. 

i 

I 

i 

i 
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(d) Said proceeding was not commenced within 
the period of time prescribed by law. Section 403 
(c) of the Renegotiation Act provides in effect that 
any proceeding to determine excessive profits must 
be commenced within one year after the close of the 
fiscal year in question, or within one year after the 
filing of the statement required from contractors or 
subcontractors subject to the Act, whichever is 
later. Section 403 (c) (5) (A) directs that such 
statements shall be filed by contractors or sub¬ 
contractors within three months after the close of 
11 the fiscal year. 

On January 25, 1945, the Services and Sales Re¬ 
negotiation Section requested petitioner to file for 
the fiscal year 1944, the then “Standard Form of 
Contractor’s Report” and “The Standard Form of 
Supplemental Report” (both of which were pur¬ 
portedly required from so-called “Agents, Brokers 
and Sales Engineers”). On April 10, 1945, peti¬ 
tioner replied to said Section declining to file such 
reports on the ground that he was not a subcon¬ 
tractor within the meaning of Section (a) (5) (B) 
of the Act. A copy of his letter is hereto attached, 
marked Exhibit “E”. 

Subsequently, on October 24, 1945, said office 
made another such demand on petitioner and on 
November 9, 1945, he again wrote to said Section 
that he must decline to file the requested reports, 
referring to his previous letter of April 10, 1945. A 
copy of applicant’s said letter of November 9, 1945, 
is also annexed hereto, marked Exhibit “F”. 
Similar demands had been made by that office on 
petitioner respecting the years 1942 and 1943 and he 
had declined to file the requested reports for those 
years on the same ground. 
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It was not until May 9, 1947, however, that the 
Services and Sales Renegotiation Section addressed 
a letter to petitioner notifying him that renegotia¬ 
tion proceedings against him for the fiscal year end- 
12 ing December 31, 1944, would be conducted initially 
by that office and that said notice constituted com¬ 
mencement of such renegotiation proceeding. See 
Exhibit “A” 

Petitioner contends, therefore: (1) that, in im¬ 
posing the time limit referred to above, it was the 
obvious intent of Congress to avoid unnecessary 
hardship and inconvenience to any proposed f ‘re- 
negotiatee ’ ’ by prescribing that any such proceed¬ 
ing shall be conducted without undue lapse of time; 
(2) that, therefore, this proceeding should have 
been started reasonably soon after receipt of peti¬ 
tioner’s said letter of April 10, 1945, or most cer¬ 
tainly immediately after receipt of his said letter 
of November 9, 1945; and (3) that respondent’s 
failure to commence this proceeding until almost 
two and one-half years after the close of the fiscal 
year 1944 barred it from maintaining said proceed¬ 
ing. | 

8. Petitioner states that he does not intend, by the 
filing of this petition or the prosecution of this proceeding, 
to waive any rights which he may have under the Con¬ 
stitution of the United States to continue to maintain in 
this or any other Court or forum, his objection to the 
enforcement against him of the Renegotiation Act on the 
grounds above set forth that any determination or ire- 
determination of excessive profits pursuant to the Aci is 
without warranty of law and amounts to a deprivation of 
his property without due process of law. And petitioner 
hereby expressly reserves the right to make objection! on 
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13 all Constitutional grounds in the event that there 
should be a redetermination that he has realized ex¬ 
cessive profits. 

Wherefore petitioner prays that this Court may hear 
this proceeding and determine: 

(1) That the Renegotiation Act is not applicable 
to the earnings of the petitioner herein. 

(2) That the petitioner has earned no excessive 
profits within the meaning of said Statute in the 
fiscal year ending December 31, 1944. 

(3) That Respondent did not commence said 
proceeding against petitioner within the prescribed 
statutory period. 

(4) That the findings made by the respondent 
be reversed and set aside. 

(5) That petitioner be granted such other and 
further relief as to the Court may seem just and 
proper. 

Wm. F. Kelly 
P. J. J. Nicolaides, 

740—15th Street, N.W. 
Washington 5, D. C. 

Attorneys for Petitioner. 
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State of New York, ) 

County of New York, J 88 ” 

James B. Armstrong, being duly sworn, says that he 
is the petitioner above named, that he has read the! fore¬ 
going petition, and is familiar with the statements con¬ 
tained therein, and that the statements contained therein 
are true. 

I 

James B. Armstrong. 

Subscribed and sworn to before me 
this 1st day of March, 1948. 

William D. Byrnes, 

Notary Public, 

State of New York. 

Bronx Co. Clk.’s No. 238, Reg. No. 271-B-9. 

Certificate filed in N. Y. Co. Clk.’s No. 1329, Reg; No. 
759-B-9. 

Commission expires March 30, 1949. 


i 

i 

! 


i 

i 

i 

i 

i 

j 

i 

i 

i 


i 

i 
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Exhibit “A” to Petition 


NAVY DEPARTMENT 
NAVY PRICE ADJUSTMENT BOARD 


WASHINGTON 25, D. C. 
SSRS :NPAB :RAH :jt 

Mr. James B. Armstrong 
1 East 42nd Street 
New York City, N. Y. 


9 May, 1947 


Re: Commencing of Renegotiation Proceedings. 
Gentlemen: 

The War Contracts Price Adjustment Board have de¬ 
termined that renegotiation proceedings under the Rene¬ 
gotiation Act (Title VII of the Revenue Act of 1943) for 
your fiscal year ended 31 December, 1944, shall be con¬ 
ducted initially by this office. 

A conference with you in respect to this matter is 
hereby set for Tuesday, 3 June, 1947 at 10:00 A. M. in 
Room 2B 53 Bureau of Yards and Docks Annex, Memorial 
Drive and “H” Road, Arlington, Virginia. 

This notice sent by registered mail constitutes com¬ 
mencement of the renegotiation proceedings in conformity 
with the provisions of sub-section C (1) of the Renego¬ 
tiation Act. 

Very truly yours, 


George V. R. Mulligan 
Vice Chief 

Services and Sales Renegotiation 
Section 

Navy Price Adjustment Board 
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Exhibit “B” to Petition 

NAVY PRICE ADJUSTMENT BOARD 


In the Matter of ) Renegotiation Under The Re- 

) negotiation Act For Fiscal 
James B. Armstrong ) Year Ended 31 December 1944. 

NOTICE OF ORDER UNDER DELEGATED AUTH6RITY 
DETERMINING EXCESSIVE PROFITS, i 

i 

Gentlemen: 

j 

You are hereby notified by registered mail that pur¬ 
suant to renegotiation under the Renegotiaion ASt, and 
in accordance with authority delegated by the War Con¬ 
tracts Price Adjustment Board, the Chairman of the 
Navy Price Adjustment Board acting in its behalf, issued 
and entered an order on 18 Sept. 1947 determining that 
of your profits derived from contracts and subcontracts 
subject to renegotiation under the Renegotiation Act for 
your fiscal year ended 31 December 1944, Seven Thousand. 
Five Hundred Dollars ($7,500) represents excessive profits 
which should be eliminated. A copy of such order is 
enclosed herewith. 

As provided in the Renegotiation Act such order may, 
in the discretion of the War Contracts Price Adjustment 
Board, be reviewed by such Board upon your request or 
upon its own motion, but unless such review shall have 
been initiated within the time prescribed by the Renego- 
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tiation Act, such order shall be deemed the determination 
of the War Contracts Price Adjustment Board. 


Yours very truly, 


/s/ Kilboubn Gordon 
Kilbourn Gordon, Chief, 
Services & Sales Renegotiation Section, 
Navy Price Adjustment Board. 


Dated 18 Sep. 1947. 


Acting on behalf of the War Con¬ 
tracts Price Adjustment Board cre¬ 
ated by the Renegotiation Act, under 
due delegations of authority made 
pursuant to subsection (d) (4) of the 
Renegotiation Act. 


A2984 
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Exhibit “C” to Petition 

WAR CONTRACTS PRICE ADJUSTMENT BOARD 

Washington 25, D. C. 


14 January 1948. 

Room 43-809—The Pentagon 

James B. Armstrong, a sole proprietor, 

104 East 40th Street 
New York 17, N. Y. 

Dear Sir: 

You are hereby notified that, no review having been 
initiated by the War Contracts Price Adjustment Board, 
either on your request or on its own motion, of the order 
dated, issued and entered on 18 September 1947 pursuant 
to renegotiation under the Renegotiation Act, by: 
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| 

Edwin H. Barker, Chairman, Navy Price Adjustment 
Board, acting on behalf of the War Contracts Price Ad¬ 
justment Board in accordance with authority delegated 
by it, determining that of your profits derived front con¬ 
tracts and subcontracts subject to renegotiation under the 
Renegotiation Act for your fiscal year ended 31 December 
1944, $7,500 represents excessive profits which should be 
eliminated, such order is deemed the determination pf the 
War Contracts Price Adjustment Board. 

; 

A copy of such order is enclosed herewith. 

This notice is being mailed to you by registered mail 
on 14 January 1948. 

Demand is hereby made for the payment of the amount 
of such excessive profits to be eliminated less the tax 
credit, if any, referred to in such order. Any check should 
be drawn to the order of the Treasurer of the United 
States and delivered to the Officer in Charge, U. S. Navy 
Central Disbursing Office, Washington, D. C. 

Interest will accrue at the rate of 6% per annum from 
and after 29 January 1948 on any amount due under; such 
order and unpaid. 

i 

i 

Very truly yours, 

War Contracts Price Adjustment Board 
By: Nathan Bass 
Nathan Bass 

Secretary 

! 

Countersigned: 

(Signature illegible) 

F. C. Corning, Capt. Sec USN. Officer in Charge 
U. S. Navy Central Disbursing Office 

Acting on behalf of the Secretary of the Nayy 
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Exhibit “D” to Petition 

(This exhibit is identical with Exhibit “D” annexed 
to Petition in Docket No. 446-R, printed herein at page 
19.) 
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Exhibit “E” to Petition 


April 10, 1945 


Services and Sales Renegotiation Section 
Department of the Navy 
Washington 25, D. C. 

Attention: Lt. Comdr. Morton J. Stone, USNR 

Re: Your No. N. Y. 958. 


Dear Sirs: 

Receipt is acknowledged of yonr letter of January 25, 
1945, and several enclosures respecting proposed renego¬ 
tiation proceedings against me for the year 1944. 

As your office has already been advised, I am merely a 
commission salesman. I hold no contracts or subcontracts 
of any kind with any governmental agency or department 
and have never been engaged in soliciting any such con¬ 
tracts or subcontracts for myself or anyone else, or in 
‘‘selling” the Government in any way. 

If you will kindly examine your file in this matter, you 
will observe that I and my attorney have previously set 
out in considerable detail, both in letters addressed to 
your office and in personal conferences with your repre¬ 
sentatives, the reasons why we take the position that I am 
not a subcontractor within the meaning of Section a (5) 
B of the Renegotiation Statute. We have also pointed out 
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that the legislative history of that particular portion of 
the Act indicates very clearly that the section referred to 
was incorporated for the express purpose of dealing with 
so-called “war contract brokers” and was never intended 
to apply to ordinary salesmen like me. 


Furthermore, I am informed that my principals, wjhose 
products I have been selling for the past 14 years, Jiave 
all been renegotiated for 1944 on an over-all basis as in 
previous years and that, in accordance with the law| and 
the Renegotiation Regulations, my commissions were prop¬ 
erly included in their respective contractor’s reports as 
part of their selling expenses. 

I 

For the above reasons, I must decline to file th^ re¬ 
ports requested in your letter for the year 1944. 


Very truly yours, 


James B. Armstrong 

JB A: JM 

I 

| 

I 


i 


i 

I 

i 

i 

i 

i 


i 


i 


i 

! 
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Exhibit “F” to Petition 


November 9, 1945 

Lewis -S. Munson, Jr., Lieut. Comdr., USNR. 

Services and Sales Renegotiation Section 
Navy Department 
Washington 25, D. C. 


CO-NY-958-’44 

Dear Sir: 

Receipt is acknowledged of your letter of October 24, 
1945. In reply, you are referred to the letter which I ad¬ 
dressed to your office under date of April 10, 1945, in 
which I set forth quite clearly the reasons why I must 
decline to file the reports and submit the other informa¬ 
tion requested in connection with your proposed renego¬ 
tiation of me for the fiscal year ending December 31, 1944. 

If you feel that a conference with my attorney, Mr. 
Koschwitz, would serve a useful purpose, I am sure he 
will be glad to meet with a representative of your office 
at a time and place mutually convenient. 

Very truly yours, 

James B. Armstrong 

JBA:EW 
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Answer—Docket No. 755-R 

(Filed May 26, 1948.) 

[Caption Omitted] 


Comes now the respondent by its attorneys akd in 
answer to the petition filed herein admits, denies and 
alleges as follows: 

i 

i 

1. Respondent denies the allegations of paragraph 1 
of the petition for lack of knowledge or information suffi¬ 
cient to form a belief. 


2. Respondent generally denies the allegations of para¬ 
graph 2 of the petition, and specifically denies that Exhibit 
“A” is a true and correct copy of the letter as alleged in 
paragraph 2. Respondent alleges that renegotiation pro¬ 
ceedings with regard to petitioner’s contracts and sub¬ 
contracts in his fiscal year ending December 31, 1944, were 
duly and properly commenced by respondent pursuant to 
the Renegotiation Act of 1943. 


3. Respondent admits that Exhibit “B” attached to 
the petition is a copy of a letter sent to petitioner by 
registered mail on September 18, 1947, and that a copy of 
the Order Under Delegated Authority referred to therein 
is attached hereto as Exhibit 1. Respondent farther 
admits the allegations of paragraph 3 of the petition to 
the extent borne out by said letter and order, but Ijo the 
extent not so borne out by said letter and order the 
24 allegations of paragraph 3 of the petition are denied. 


4. For lack of knowledge or information sufficient to 
form a belief, respondent denies the allegations of para¬ 
graph 4 of the petition except that it admits that it!rene¬ 
gotiated petitioner herein for its fiscal year ending De¬ 
cember 31, 1944, on an overall basis. 


5. Answering the allegations of paragraph 5 of the 
petition, respondent admits that petitioner on or about 
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November 13, 1947, requested a review of the order con¬ 
tained in respondent’s Exhibit 1 attached to the answer. 
Respondent further admits that Exhibit “C” attached to 
the petition and referred to in paragraph 5, is a true and 
correct copy of the Notice of Order of the War Contracts 
Price Adjustment Board, dated, issued, and entered on 
January 14, 1948. To the extent the remaining allega¬ 
tions of paragraph 5 are borne out by Respondent’s Ex¬ 
hibit 1 and Petitioner’s Exhibit “C”, they are admitted. 
To the extent said allegations are not borne out by said 
exhibits they are denied and respondent specifically denies 
that the amount here in controversy is limited to $7500.00 
or any lesser amount. 

6. Respondent denies that it erred as alleged in para¬ 
graph 6 of the petition and the various subparagraphs 
thereunder, and further denies that it erred in any other 
manner whatsoever. To the extent any of the allegations 
of paragraph 6 are deemed to be material allegations of 
fact they are denied. 

7 (a) For lack of knowledge or information sufficient 
to form a belief, respondent denies the allegations of 
25 paragraph 7 (a) of the petition except that on in¬ 
formation and belief it denies that petitioner has 
never been engaged in soliciting or procuring contracts or 
subcontracts with any of the Government Departments or 
Agencies thereof, named in the Renegotiation Act of 1943. 

7 (b) Respondent admits that it renegotiated petitioner 
for his fiscal year ending December 31, 1944, under the 
authority of the Renegotiation Act of 1943; respondent 
alleges that the remaining allegations are irrelevant and 
immaterial statements and are conclusions of law not re¬ 
quiring answer, but to the extent any of said allegations 
may be deemed to be material allegations of fact, they are 
denied 
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7 (c) Respondent denies the allegations of sentence 1 
of subparagraph (c) of paragraph 7 of the petition, j The 
remaining allegations of subparagraph (c) of paragraph 
7 of the petition are not material allegations of fact re¬ 
quiring answer, but to the extent they may be deemed to 
be material allegations of fact, respondent is without 
knowledge or information to form a belief concerning' said 
allegations and therefore denies them. 


7 (d) Respondent admits that it addressed a letter to 
petitioner under date of May 9, 1947, a copy of which is 
attached hereto as Exhibit 2, and denies so much of para¬ 
graph 7 (d) of the petition as alleges that the renegotia¬ 
tion proceedings of the petitioner for the petitioner’s 
fiscal year ending December 31, 1944, were not timely and 
properly commenced and terminated. Respondent alleges 
that the remaining allegations of paragraph 7 (d) ar4 not 
material and relevant allegations of fact requiring 
26 answer, but to the extent that they may be deemed 
to be material allegations of fact they are denied. 


8. The allegations contained in paragraph 8 of the peti¬ 
tion are conclusions of law not requiring answer bpt to 
the extent they may be deemed to be material allegations 
of fact they are denied. 


Respondent denies generally and specifically each and 
every allegation of the petition not hereinabove expressly 
admitted, qualified or denied. 


Wherefore respondent prays that this Court will de¬ 
termine that petitioner had excessive profits for the fiscal 
year ending December 31, 1944 in an amount not less than 
$7500.00. 

| 

Respectfully submitted, 

i 

i 

H. G. Morison 
Assistant Attorney General 

Paul L. Muilenburg 
Attorney, Department of Justice 
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Exhibit 1 to Answer 

NAVY PRICE ADJUSTMENT BOARD 

In the Matter of ) Renegotiation Under The Re- 

) negotiation Act For Fiscal 
James B. Armstrong ) Year Ended 31 December 1944 

Contract Nsr No. 2067-U 

ORDER UNDER DELEGATED AUTHORITY 
DETERMINING EXCESSIVE PROFITS 

Pursuant to authority duly delegated by the War Con¬ 
tracts Price Adjustment Board, a renegotiation proceed¬ 
ing was duly commenced with James B. Armstrong, a sole 
proprietor, having his principal business office at 104 East 
40th Street, New York 17, New York 
(hereinafter called the “Contractor”) with respect to the 
aggregate of the amounts received or accrued by the Con¬ 
tractor under contracts and subcontracts subject to rene¬ 
gotiation under the Renegotiation Act (such contracts 
and subcontracts being hereinafter collectively referred to 
as “said contracts and subcontracts”) for the contractor’s 
fiscal year ended 31 December 1944 
(hereinafter called “said fiscal year”). 

In connection with such renegotiation proceeding, a 
conference was held with the Contractor at or in connec¬ 
tion with which there were submitted by the Contractor 
and obtained from governmental or other reliable sources, 
certain financial, operating and other data relating to the 
Contractor’s business and the Contractor’s profits derived 
from said contracts and subcontracts during said fiscal 
year. At and in connection with such conference the Con¬ 
tractor has been afforded full opportunity to submit such 
additional information and to present such contentions as 


51 


i 

i 

i 

i 

J 

i 


Exhibit 1 to Answer—Docket No. 755-R 

i 

the Contractor deemed material to a determination of 
excessive profits within the meaning of the Renegotiation 
Act. 

i 

In determining the excessive profits hereinafter deter¬ 
mined, due consideration has been given to all such finan¬ 
cial, operating and other data and information so fur¬ 
nished or obtained, to each of the contentions so presented, 
and to all of the factors referred to in subsection 
(a)(4)(A) of the Renegotiation Act. I 

i 

i 

As a result of such renegotiation it is hereby deter¬ 
mined that Seven Thousand Five Hundred Dollars 
($7,500) represents the portion of the Contractor’s profits 
derived from said contracts and subcontracts for said 
fiscal year, which is excessive within the meaning of : the 
Renegotiation Act. After proper adjustment on| ac- 
28 count of taxes, other than Federal Taxes measured 
by income which are attributable to that portion of 
the Contractor’s profits derived from said contracts and 
subcontracts for said fiscal year which is not excessive, it 
is hereby determined that the amount of excessive profits 
of the Contractor for said fiscal year which should be elimi¬ 
nated is Seven Thousand Five Hundred Dollars ($7,5ij)0). 

This order will be deemed the determination of the 

i 

War Contracts Price Adjustment Board upon the condi¬ 
tions prescribed in subsection (d) (5) of the Renegotiation 
Act. If, and as soon as, this order shall be deemed the 
determination of the War Contracts Price Adjustment 
Board, pursuant to subsection (d) (5) of the Renegotia¬ 
tion Act, then the Secretary of the Navy (or such official 
or officials in such Department to whom the power, func¬ 
tion and duty of exercising such authority and carrying 
out such direction may be or have been delegated or suc¬ 
cessively redelegated) is hereby authorized and directed 
to take such action (including the authorization and direc- 



52 


Exhibit 1 to Answer—Docket No. 755-R 

tion of any other Secretary or Secretaries to take such 
action) under the Renegotiation Act as he deems appro¬ 
priate to eliminate such excessive profits to he eliminated. 

In connection with the payment or discharge by any 
means of such excessive profits to be eliminated, the Re¬ 
negotiation Act provides that the Contractor shall be 
allowed the applicable credit, if any, for Federal income 
and excess profits taxes as provided in Section 3806 of the 
Internal Revenue Code. 

Dated, issued and entered on 18 Sep 1947 

/s/ Edwin H. Barker 
Edwin H. Barker 
Chairman, Navy Price Adjustment 
Board Acting on behalf of the War 
Contracts Price Adjustment Board 
created by the Renegotiation Act, 
under due delegations of authority 
made pursuant to subsection (d) (4) 
of the Renegotiation Act. 
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SSRS:NPAB:RAH:jt 


9 Majj 1947 


Registered Mail 
Return Receipt Requested 

Mr. James B. Armstrong 
1 East 42nd Street, 

New York, New York. 

j 

Commencement of Renegotiation Proceedings \ 
Gentlemen: 


The War Contracts Price Adjustment Board has de¬ 
termined that renegotiation proceedings under the {Rene¬ 
gotiation Act (Title VII of the Revenue Act of 1943) for 
your fiscal year ended 31 December 1944 shall be con¬ 
ducted initially by this office. 

i 

A conference with you in respect to this matter is 
hereby set for Tuesday, 3 June 1947 at 10 -.00 a. m. in 
Room 2B53, Bureau of Yards and Docks Annex, Memorial 
Drive and “H” Road, Arlington, Virginia. 

i 

This notice, sent by registered mail, constitutes; com¬ 
mencement of the renegotiation proceedings in conformity 
with the provisions of subsection (c) (1) of the Renego¬ 
tiation Act. 

i 

i 

Very truly yours, 

/s/ GVRM RAH 

i 

i 

George V. R. Mulligan, Vice Chief 
Services and Sales Renegotiation 
Section 

I 

Navy Price Adjustment Board 
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Findings of Fact and Opinion 

15 T. C. No. 84 

THE TAX COURT OF THE UNITED STATES 

James B. Armstrong, Petitioner, v. War Contracts 
Price Adjustment Board, Respondent. 

Docket Nos. 446-R, 755-R. Promnlgated November 15,1950. 

Petitioner, a manufacturers’ representative, dur¬ 
ing 1943 and 1944 earned commissions based upon 
orders largely from commercial firms to which he 
had been selling for his principals for many years. 
The products sold by him for his principals had 
in large measure a war end use by the vendees in 
contracting with the Government. Held, that to the 
extent of such war end use of products sold, the 
petitioner was a subcontractor within section 403 
(a)(5)(B) of the Renegotiation Act of 1943. 
Amount of excessive profits determined. Held, fur¬ 
ther, that the fact that petitioner declined to file the 
statements required by section 403(c)(5)(A) did 
not set the statute of limitations in motion, and the 
renegotiation proceeding was not barred as to 1944. 

Frederick H. Koschwitz, Esq., for the petitioner. 

Frederick N. Curley, Esq., for the respondent. 

28 These cases, duly consolidated, involve the deter¬ 

mination under section 403(a) (5) (B) of the Renego¬ 
tiation Act of 1943 of allegedly excessive profits for the 
years 1943 (Docket No. 446-R) and 1944 (Docket No. 755-R) 
in the respective amounts of $25,000 and $7,500 (without 
application of tax credits). Three questions are presented: 
(1) Whether the petitioner is a subcontractor within the 
provisions of the Renegotiation Act of 1943; (2) what 
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was the amount of excessive profits, if any, received by 
the petitioner during each of the years involved;! and 
(3) whether the renegotiation proceedings as to the year 
1944 are barred by the statute of limitations. A stimula¬ 
tion of facts was filed in each case and certain stipula¬ 
tions were orally entered into at the time of hearing. jSuch 
stipulations are adopted by reference, all of the facts 
therein set forth are found, and only those portions of the 
stipulations necessary to examination of the questions in¬ 
volved are set forth, with other evidence adduced, in our 

i 

Findings of Fact 

i 

After early training as a salesman of steel products, 
the petitioner, about 1926, went into business for himself 
as a representative of companies producing drop forgings 
and steel castings. He opened an office in New York City. 
For the past 20 years petitioner’s office address has been 
One East 42nd Street, New York City. He has one; em¬ 
ployee, a secretary-stenographer. He pays all his | own 
expenses and those of his office. 

29 About 1933 he aligned himself with Endicott 
Forging & Manufacturing Company, of Endicott, 
New York, manufacturers of drop forgings, Hartford Elec¬ 
tric Steel Corporation, of Hartford, Connecticut, producers 
of carbon steel castings and Cooper Alloy Foundry Com¬ 
pany, of Hillside, New Jersey, makers of fine steel aljoys, 
including stainless steel, as well as Monel metal and nickel 
castings. On March 1, 1941, the Hartford Electric Steel 
Corporation acquired the Roxbury Steel Casting Company 
of Boston, Massachusetts, also makers of steel castings,! and 
after that date petitioner acted as sales representative for 
that concern. Prior to January 1, 1946, the management 
of Hartford Electric Steel Company changed hands and 
petitioner ceased to represent that company and its isaid 
subsidiary, Roxbury Steel Casting Company, as of ithat 
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date. He has continued his representation of Endicott 
Forging & Manufacturing Company and Cooper Alloy 
Foundry Company, who are his present principals. 

During all the times petitioner has acted as sales rep¬ 
resentative for the companies mentioned above his terri¬ 
tory covered the Metropolitan area of New York City, 
including Long Island, northern New Jersey, eastern New 
York and western New England. Petitioner had exclusive 
territorial rights. 

A large portion of petitioner’s commissions were re¬ 
ceived on repeat orders and on orders which were sent 
directly to his principals. Petitioner often did not know 
of repeat orders until copy of the order reached the plant. 
He put it in his files, serviced the order and got the com¬ 
mission. 

Petitioner’s arrangements with his principals were 
oral and have always been oral. As sales representative 
for them, he performed the usual duties of a commission 
salesman. He made frequent calls on his customers for 
the purpose of maintaining their good will, ascer- 
30 taining what their requirements might be and obtain¬ 
ing, if possible, orders for his principals’ products. 
He followed up orders and when possible assisted in ad¬ 
justments of complaints, and received and forwarded to his 
principals inquiries and specifications and such other infor¬ 
mation as might be needed in the execution of orders. He 
kept himself informed of new products or devices that any 
of his customers might develop to see if the products of his 
principals could be used in connection therewith. He also 
called on new prospects and endeavored to obtain business 
from them. If petitioner made a sale, it would be evidenced 
by a printed order form which would be mailed to his prin¬ 
cipal’s plant. The order itself usually developed from a 
request by the customer for a quotation for making a 
desired article. An estimate was then made by the plant 
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of the cost of the work, based on material and labor costs 
and other pertinent factors. A price was then quoted to 
the customer; and if the quotation was satisfactory the 
order would be placed. In connection therewith, it was 
necessary to obtain such details, specifications or blue 
prints as might be required to execute the order. 

During 1943 and 1944 petitioner frequently called upon 
his good customers, maintained their good will, kept;his 
eyes open for new prospects, and watched to see whether 
there was development of any new products or device$ in 
which his clients’ products could be used. It was neces¬ 
sary in case of complaint and any difficulty for him to 
report to his principal and place tne customer in touch 
with the proper parties at the plant of his principal. 
Sometimes it was necessary for him to arrange with a 
representative of his principals to visit the customer \bith 
him and sometimes for him to arrange for the customer 
to make a trip to his principal’s plant to lay the prob¬ 
lems before the proper people. He had duties with refer¬ 
ence to the dates of delivery and substitutions of 
31 materials. If questions arose in the filling of an 
order for a customer, he normally contacted the (Cus¬ 
tomer as promptly as possible and arranged to put hinj. in 
touch with the proper people at his principal’s plant. ;He 
devoted all of his business time to the business of his prin¬ 
cipals. During 1943 and 1944 he worked from 8 to 15 or 16 
hours a day, including Saturdays, and sometimes worked 
on Sundays. He was required to travel. He had to cover 
his territory to see his customers and prospects. His serv¬ 
ice in these matters was all compensated for in the commis¬ 
sion he received on the sales. His employment was on a 
straight commission basis as a sales representative. jHis 
principal job was to sell the products of his principals and 
his income was based directly on the value of the sales. ;He 
received income from sales he did not make because; of 


i 

i 


I 



58 


Findings of Fact and Opinion—Docket Nos. 446-R, 755-R 

repeat orders going to his principals upon which he re¬ 
ceived a commission. His commissions were based on the 
volume of sales covered by the invoices of each month. 
His principals figured the prices. His compensation was 
based only on the sales. Practically all of his orders were 
repeat orders. He handled no billings, collected no pay¬ 
ments, and assumed no credit risks. Credit was not his 
responsibility. 

• He did not during the years involved in this matter 
solicit or attempt to procure for his principals any Gov¬ 
ernment business and was never instructed by his prin¬ 
cipals to do so. He did not call on any representative or 
any employee or official of any governmental department 
or any agency of the United States Government in an effort 
to procure business for his principals from such persons 
and never communicated with any procurement officials in 
any department or agency of the Government to attempt to 
sell the officials the products of his principals. He had no 
understanding with any of his principals that it was part 
of his job to call on a governmental agency or procurement 
office and he never went to any department of the 
32 United States Government or to any agency of the 
United States Government to see or talk to any one 
in those departments and try to get a purchase order. It 
was no part of his duty to do so and his compensation was 
not conditioned on getting purchase orders or making sales 
to any Government department or agency. He had no 
Washington office and never went to Washington on busi¬ 
ness. It was his duty to solicit business from his princi¬ 
pals’ regular customers and most of the business he 
brought in was produced from their regular customers. His 
sales were made only to commercial concerns. It was no 
part of his duty to solicit business from any one other than 
commercial concerns and his compensation was on a strictly 
commission basis. He received commissions on sales which 
had a governmental or war end use. 
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Petitioner is not a graduate engineer and had no con¬ 
tract or arrangement with his principals to render j any 
technical or engineering services to his customers. When¬ 
ever any technical or engineering or metallurgical ques¬ 
tion arose in the course of filling an order, he would 
arrange to have the customer interview the metallurgists 
at the plant and if a question arose as to price of produc¬ 
tion, he would arrange for a meeting with the proper 
people. 

During 1943 and 1944 there was a rising trend in sales 
volume and in his sales in comparison with his previous 
earnings. This increase in business increased his duties. 

The principal and largest customers served by peti¬ 
tioner and his employers include General Electric Com¬ 
pany, American Car & Foundry Company, Worthington 
Pump & Machinery Corporation, Chicago Pneumatic 
Tool Company, Bigelow-Sanford Carpet Company, 
33 Wright Aero Corporation, International Paper Com¬ 
pany and many other manufacturing concerns lo¬ 
cated in plaintiff’s territory. The customers on that list 
accounted for approximately 90 per cent of petitioner’s 
sales. He has been selling to all of them for long periods 
of time extending hack as much as 30 years. He has been 
selling about 25 or 30 of them since about 1921 or 1922. 
During 1943 and 1944 customers were pushing petitioner 
for the material they wished and his principals were oper¬ 
ating at 100 per cent capacity, with customers still asking 
for things which could not be supplied. It was sometitnes 
hard to fill orders due to scarcity of material. 

The rate of petitioner’s commission on sales for Endi- 
cott Forging & Manufacturing Company, Hartford Elec¬ 
tric Steel Company and Roxbury Steel Casting Company 
was approximately 5 per cent. Though Hartford and Rox¬ 
bury by letter placed a ceiling on his commissions during 
1943 and 1944, the rate remained the same. His rate of 
commission on sales for Cooper Alloy Foundry Company 
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ranged from about 5 to 10 per cent according to variation 
in the cost of material. His rates of commission during 
1943 and 1944 were substantially the same as had pre¬ 
vailed since he first began to represent his principals. The 
commissions from Endicott remained 5 per cent without 
limitation, but the price of steel increased and his 5 per 
cent was then put at 5 cents a pound instead of 5 per cent, 
as to a higher grade of steel, such as aircraft steel and 
bearings steel. 

34 During 1943 and 1944 Endicott Forging & Manu¬ 

facturing Company had six other commissioned 
salesmen all on straight commission basis and on commis¬ 
sions generally the same as those of the petitioner. 

During the year 1943 petitioner incurred expenses in 
connection with his business in the amount of $7,519.64 
of which $6,832.34 is allocable to his receipts of $63,751.03 
from sales having a war end use, showing a net profit of 
$56,918.69 from such sales, as follows: 


Income 

Expenses 

Net Income 


Total 

$70,167.81 

7,519.64 

$62,648.17 


AUocable to 
war end use 

$63,751.03 

6,832.34 

$56,918.69 


Approximately 87 per cent ($55,057.63) of petitioner’s 
total war end use receipts of $63,751.03 in 1943 were 
earned at a rate of not exceeding 5 per cent. 

During the year 1944, petitioner incurred expenses in 
connection with his business in the amount of $9,383.21, 
of which $6,090.64 is allocable to his receipts of $31,324.05 
from sales having a war end use, showing a net profit of 
$25,233.41 on such sales as follows: 
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Income 

Expenses 


Total 

$48,260.08 

9,383.21 


AUocable to 
war end use j 

I 

$31,324.05 

6,090.64 


Net Income $38,876.87 $25,233.41 

» 

_ I 

35 The petitioner’s average net income for the 

period 1936-1939 was approximately $9,500. The 
following is a statement of the gross and net earnings of 
the petitioner for the entire period beginning 1936 and end¬ 
ing with 1944, with subtotals for the years 1936 to 1939, 
inclusive: 


Income and expenses for Period 1936-1944. j 


Year 

Income 

Expenses 

Net Income 

1936 

$ 9,045.16 

$2,168.77 

$ 6,876.39 

1937 

14,930.07 

2,949.70 

11,980.37j 

1938 

9,616.68 

2,580.45 

7,036.23 

1939 

14,751.26 

2,680.19 

12,071.07 ! 

Average 

1936-1939 

12,085.79 

2,594.77 

9,491.02 

1940 

31,303.39 

2,975.05 

28,328.34 

1941 

50,852.98 

5,165.49 

45,687.49 

1942 

61,162.96 

6,438.18 

54,724.78 

1943 

70,167.81 

7,519.64 

62,648.17 

1944 

48,260.08 

9,383.21 

38,876.87 


The petitioner was not during 1943 or 1944 an execu¬ 
tive officer of, partner in, or full time employee of any 
of his principals. 

During 1943 and 1944 the parts sold by the petitioner 
continued in general to be fairly stable as far as forcings 
and castings were concerned, though there were occasional 
new parts and changes of models. 
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Endicott Forging & Manufacturing Company, one of 
the principals of petitioner, was renegotiated by the Air 
Force and a refund of excessive profits was made by that 
company. That company made no attempt to recover from 
the petitioner any adjustment for excessive profits. Hart¬ 
ford Electric Steel Corporation and Roxbury Steel Cast¬ 
ing Company were renegotiated for the years 1943 and 
1944 by the Price Adjustment Board of the Navy Depart¬ 
ment. They showed the commissions paid to the petitioner 
as sales commission in accordance with the system of cost 
accounting regularly used by them. His commissions were 
not, as to either company, reduced, disallowed or excepted 
to. 

36 By letter dated January 25, 1945, respondent 

advised petitioner that renegotiation proceedings 
against him for the year 1944 had been assigned to the De¬ 
partment of the Navy, Services and Sales Renegotiation 
Section. With the letter respondent enclosed certain forms 
of contractors ’ reports and stated that unless the amount 
of his income was less than the statutory minimum under 
the Act, he was required to furnish the information called 
for by the reports which should be filed with Services 
and Sales Renegotiation Section as soon as possible, in 
any event prior to the first day of the fourth month fol¬ 
lowing the end of his fiscal year. 

By letter dated April 10, 1945, to the Services and 
Sales Renegotiation Section, Department of the Navy, 
petitioner acknowledged receipt of its letter of January 
25, 1945, and the enclosures and stated, among other 
things, that he held no contracts or subcontracts of any 
kind with any governmental agency or department, had 
never been engaged in soliciting any such contracts or 
subcontracts for himself or any one else or in “ ‘selling’ 
the Government in any way” and was merely a commis¬ 
sion salesman “As your office has already been advised”; 
also that examination of the addressee’s file would dis- 
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close that he and his attorney had previously set out in 
considerable detail in letters and personal conferences! the 
reasons for taking the position that he was not a sub¬ 
contractor within the meaning of section 403(a)(5)(B) 
of the renegotiation statute. He closed by stating “For 
the above reasons, I must decline to file the reports 
requested in your letter for the year 1944.” 

By letter dated October 24, 1945, respondent again! re¬ 
quested that petitioner prepare and file not lkter 
37 than November 10,1945, the forms of reports, copies 
of which were enclosed. By letter of November 9, 
1945, the petitioner acknowledged receipt of the letter of 
October 24, 1945, referred to his letter of April 10, 1045, 
“in which I set forth quite clearly the reasons why I must 
decline to file the reports and submit the other information 
requested * * *” and suggested that his attorney woul<jl be 
glad to meet with a representative of the department £t a 
time and place mutually convenient. 

The petitioner at no time ever submitted the reports 
requested by the respondent and never submitted any 
reports as required under the Renegotiation Act or the 
regulations pursuant thereto. He gave oral information 
at various times. Petitioner did furnish respondent With 
copies of his income tax forms. 

On May 9, 1947, the Navy Price Adjustment Board of 
the Navy Department notified the petitioner by registered 
mail that renegotiation proceedings had been commenced 
against him for the year ended December 31, 1944. j 

Renegotiation proceedings for 1943 were commenced 
on December 9, 1943. 

The profits of the petitioner were excessive in the 
amount of $22,500 in 1943 and in the amount of $6,75(|) in 
1944. 
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Opinion. 

Disney, Judge : Briefly stated the question presented 
are whether the petitioner is a subcontractor, whether his 
earnings were excessive, and as to the year 1944 whether 
the proceedings were instituted within the time prescribed 
by law. 

Since the last question, as to limitation, determines 
whether we consider that year on its merits, we will first 
give attention to it. The petitioner’s view, in substance, 
is that since on April 10, 1945, he declined to furnish the 
reports required by the respondent and again declined 
so to do on November 9, 1945, both times upon the ground 
that he was not a subcontractor under section 403 
38 (a)(5)(B) of the Renegotiation Act, since the re¬ 

spondent did not act until May 9,1947, and since sec¬ 
tion 403(c)(3) of the Renegotiation Act provides that pro¬ 
ceedings must be commenced within one year after the close 
of the fiscal year in question or within one year after the 
filing of the statement required by contractors or subcon¬ 
tractors, whichever is later, than the proceeding by the re¬ 
spondent is too late. He contends that by this limitation it 
was the obvious intent of Congress to avoid unnecessary 
hardship and inconvenience to any “proposed renegotia- 
tee” by prescribing that proceedings shall be conducted 
without undue lapse of time. The proceedings should have 
been begun, petitioner contends, reasonably soon after re¬ 
ceipt of his letters of April 10, 1945, and November 9, 1945. 
We can not agree. The respondent, of course, does not 
contend that the proceedings were instituted within one 
year after the end of the fiscal year so that question is 
not presented, but the other portion of section 403(c)(3) 
provides a limitation of one year after the filing of the 
statement required by the subcontractor, which section 
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403(c)(5)(A) requires to be filed within three months 
after the close of the fiscal year. 1 Petitioner by! not 
39 filing the statement required by statute could not 
start the statute of limitations. It did not staff to 
run until he filed the statements required. He cites no au¬ 
thority and we know of none to the effect that a statute of 
limitations, on its face beginning to run at the time of re¬ 
quired action by a person, starts merely because that per¬ 
son, however much in good faith and however much reason 
he adduces, refuses to take such action, such as filing state¬ 
ments in this case. Obviously he could have filed the state¬ 
ments together with a contention that it was not necessary 
for him to do so and that he by filing them made no admis¬ 
sion that he came within the law. The petitioner does! not 
seem to contend that the respondent should have filed his 
proceeding within a year of the letters refusing to file the 
statements, but rather that the respondent should have 
filed his procedure within a reasonable time thereafter. 
We have before us a definite statute of limitation and! the 
question of reasonable time, therefore, does not enter. |lhe 
principal of laches is not to be applied. We hold that the 
renegotiation proceedings as to 1944 were not barred by 
the statute of limitation. 

1 The statute provides in pertinent part as follows: 

No proceeding to determine the amount of excessive profits shall be 
commenced one year after the close of the fiscal year in which j such 
excessive profits were received or accrued, or more than one year j after 
the statement required under paragraph (5) is filed with the Board, 

whichever is the later, * * *. 

* * * 

Every contractor and subcontractor who holds contracts or j sub¬ 
contracts, to which the provisions of this subsection are applicable, 
shall, in such form and detail as the Board may by regulations pre¬ 
scribe, file with the Board on or before the first day of the fourth 
month following the close of the fiscal year (or if such fiscal year has 
closed on the date of the enactment of the Revenue Act of 1943, on or 
before the first day of the fourth month following the month in which 
such date of enactment falls), a financial statement setting forth: such 
information as the Board may by regulations prescribe as necessary to 
carry out this section. * * * 


I 

I 
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We next consider the question whether petitioner was 
a subcontractor within the purview of section 403(a)(5) 
(B) of the Renegotiation Act of 1943, 2 since this question 
if determined for the petitioner would dispose of this 
matter for both 1943 and 1944. 

40 The petitioner’s contention is, in substance, that 

the language of section 403(a)(5)(B) was never in¬ 
tended to apply to a person like himself, a manufacturers’ 
representative who sold, and for years before World War 
II had been selling, commercial products for his principals, 
even though such products during the war years here in¬ 
volved were utilized in the performance of contracts with 
the Government; but that the language of the statute was 
intended to reach and cover “Washington sales represen¬ 
tatives” and “war brokers,” later called “5 percenters,” 
and not commercial manufacturers’ representatives. He 
appears to rely chiefly upon various expressions in state¬ 
ments made in the hearings before the Congressional com¬ 
mittees. The respondent, on the other hand, contends that 
the petitioner is a subcontractor within the intendment of 
the Act, points to a report of the Committee on Naval 
Affairs, and contends that within the thought of the adju¬ 
dicated cases the petitioner, having sold for his principals 
materials which had war end use and having received his 
commissions dependent upon the amount thereof, comes 
within the plain meaning of the statute. 

2 (5) The term “subcontract” means— 

(A) Any purchase order or agreement to perform all or any part 
of the work, or to make or furnish any article, required for the per¬ 
formance of any other contract or subcontract, but such term does not 
include any purchase order or agreement to furnish office supplies; or 

(B) Any contract or arrangement other than a contract or arrange¬ 
ment between two contracting parties, one of which parties is found by 
the Board to be a bona fide executive officer, partner, or full-time 
employee of the other contracting party, (i) any amount payable under 
which is contingent upon the procurement of a contract or contracts 
with a Department or of a subcontract or subcontracts, or determined 
with reference to the amount of such a contract or subcontract or 
such contracts or subcontracts, or (ii) under which any part of the 
services performed or to be performed consists of the soliciting, attempt¬ 
ing to procure, or procuring a contract or contracts with a Department 
or a subcontract or subcontracts: * * * 
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i 

We have studied at length statements and cased cited 
by both parties, and the history of the Renegotiation! Acts, 
to ascertain, if possible, the Congressional intent under¬ 
lying the text of the statute involved. We think we need 
not go into the details of Congressional procedure or the 
cases, and their bearing direct or indirect upon this prob¬ 
lem. The general question as to meaning of subcontract 
and the length to which renegotiation was intended to go 
was considered (though the case does not primarily in¬ 
volve the particular language here in question) in Prov¬ 
idence Wool Combing Co. v. Secretary of War; 14 T. 
41 C. 979. 3 Other cases give us some general light upon 
this question. Section 403(a)(5)(A) includes in 
“subcontract” purchase orders or agreements to perform 
all or any part of the work, or to make or furnish any arti¬ 
cle, required for the performance of any other contract or 
subcontract, and subsection (B) includes, in substance, in 
“subcontract” any arrangement, any amount payable un¬ 
der which is contingent upon procurement of a contract 
or contracts with a Department or of a subcontract or 
subcontracts, or determined with reference to the amount 
thereof, or under which any service performed consists of 
soliciting or procuring contracts with a Department or a 
subcontract with a Department, or subcontracts. Though 
there are to be found various expressions in the hearings 
before Congressional committees with reference to what 
the petitioner calls Washington agents, war brokers and 
5 percenters, and we have no doubt that they were in¬ 
tended to be included perhaps primarily under the statute, 
from an examination of the whole history of this matter 
we are not convinced that the petitioner’s activities do not 
come within the language and purview of the statute and 

the intendment of Congress. 

— 

3 We are conscious that that case involved primarily matters in 1942 but 
the examination entailed the same general question as here involved and the 
Renegotiation Act of 1943 was particularly examined. 
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In the Providence Wool Combing case, supra , we said: 

Review of the legislative hearings which pre¬ 
ceded and attended the adoption of the definition 
of subcontract convinces ns that in this proceeding 
it is correct to adopt the views previously expressed 
by this Court that “The statutory definition of a 
subcontract is extremely broad,’’ Grob Brothers, 
9 T.C. 495, 501; and that “the mischief at which the 
legislative remedy was aimed required that the term 
“subcontract’ be used so as to sweep into the scope 
of the legislation all activities directly related to 
production for the war-making Departments”; and 
that this could not be done without including arti¬ 
cles “bought primarily for the purpose of pro¬ 
ducing products with a war-end use.” [Italics 
added.] National Electric Welding Machines Co. 
[10 T.C. 49] * * *. 

Elsewhere in the same case we noted that Congress 
understood the term subcontract “extended to orders for 
materials which were to be a component part of, or incor¬ 
porated into an article which was made under Government 
contracts.” Though we are not here dealing with 
42 the petitioner’s principals manufacturing war end 
materials, we are dealing with “orders for mate¬ 
rials,” which he procured for his principals, and which 
were devoted to a war end use under the facts before us— 
and the amounts payable to him were contingent upon the 
procurement of the contract for such materials, that is, sub¬ 
contracts, and he procured such contracts for his principals. 
A footnote to the Providence Wool Combing case, quoting 
a House Report of the Naval Affairs Investigating Com¬ 
mittee on Renegotiation, touches upon the point which the 
petitioner here appears specially to stress, that is, that com¬ 
mercial sales should not be considered within the statute. 
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The argument was considered to have no merit and ilj was 
pointed out that figures presented to the committee dem¬ 
onstrate the increased and excessive profits made by the 
manufacturers of standard commercial products as a re¬ 
sult of greatly expanded volume—due to the war. The 
report of the Committee on Naval Affairs above referred 
to refers to the fact that the expense of selling commis¬ 
sions and fees in respect to subcontracts “must ultimately 
be borne by the taxpayers.” Though the petitioner 
argues that this refers only to “Washington agents^ or 
“war brokers” who did practically no commercial seliling, 
we can not think that this demonstrates intent to exclude 
the expense of commercial selling of materials with' war 
end use. It is clear, as pointed out in the report of the 
Naval Affairs Investigating Committee above referred to, 
that excessive profits might during the war have resulted 
from the selling of standard commercial products, because 
of the war-inflated volume and in this case therefore ex¬ 
pand the commissions based on the amount of such sjales. 
Without further discussion or citation of the various 
cases, we conclude and hold that the language of section 
403(a)(5)(B) covers the petitioner as a subcontractor and 
that his commissions under the facts before us are subject 
to renegotiation. 

43 We come now to the question whether petitioner’s 

earnings were excessive profits under the Renegotia¬ 
tion Act to the extent determined by the respondent*! It 
was determined that for the year 1943 there was excessive 
profit in the amount of $25,000 ($22,727.09 after proper 
adjustment on account of taxes other than Federal j tax 
measured by income), and that there was excessive profit 
to the extent of $7,500 in 1944. The petitioner’s argument 
on this issue may be summarized as follows: That the 
rate of the commissions received by him was the same 
as those received by him for many years and was sub- 
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stantially the same as paid other salesmen similarly situ¬ 
ated; that though he received substantially increased earn¬ 
ings in 1943 and 1944 over those received in earlier years, 
they were “not entirely attributable to war business,’’ and 
that they were received in part due to the years he had 
spent in developing his territory and through hard work 
and careful attention to servicing his accounts. He argues 
also that in the renegotiation of his principals no excep¬ 
tion was taken to his commissions and they were not dis¬ 
allowed, reduced or objected to in any way. The respond¬ 
ent argues, on the other hand, that the rate of commis¬ 
sions is not important, the statute being interested only in 
the amount and whether that amount is excessive; that it 
is immaterial that petitioner’s commissions were not ex¬ 
cepted to or adjusted in the renegotiation of his prin¬ 
cipals, for he was not therein being renegotiated; that the 
record refutes the petitioner’s contention that his increase 
in earnings in 1943 and 1944 were not attributable to the 
war; that his earnings in the years here involved were, 
due to the war, far higher than his average earnings in 
previous years and did not result from his efforts; that 
his wartime and peacetime operation was the same; that 
he took no risks, shows no investment except that he main¬ 
tained an office with one employee; and that he rendered 
no engineering or other service. 

44 After analysis of these arguments and study of 

the facts before us, we think it is apparent that the 
petitioner’s commissions during 1943 and 1944 were far 
greater than his average earnings prior thereto. It is stip¬ 
ulated that his average earnings for the period 1936-1939 
were approximately $9,500, whereas his net income, after 
expenses from business, allocable to war end use was for 
1943 $56,918.69 and for 1944 was $25,233.41. We think it is 
obvious that the matter of rate, stressed by the petitioner, 
is not controlling for the objective of the statute is inquiry 
into the amount, as to whether it is excessive. Petitioner 
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errs also, in our opinion, in the view that the fact that 
renegotiation of his principals did not involve any excep¬ 
tion, disallowance, reduction or objection to his commis¬ 
sions, “is strong indication’’ that the renegotiation agen¬ 
cies considered his commissions legitimate, and reasonable 
compensation. His commissions were actual expense to 
his principals and he was not being renegotiated. The 
Renegotiation Act was not intended to lump together the 
renegotiation of petitioner and his principals, and we are 
unable to give effect here to the fact that these expenses 
were not questioned in the renegotiation of the principals. 
Nor do we think that the fact that the rate of commissions 
received by the petitioner was the rate ordinarily paid to 
the petitioner and to salesmen similarly situated indicates 
that his commissions were not excessive in amount. We 
have indeed before us no evidence showing comparison of 
amounts earned by petitioner and those in similar situ¬ 
ations. As above stated, the amount and not the rate is 
the element of importance under a statute inquiring into 
the effect of the war as to possibly excessive profits.; 

We have in this matter made the examination required 
of us by section 403(a)(4)(A) of the Renegotiation! Act 
of 1943, considering petitioner’s efficiency, reason- 
45 ableness of profits with regard to volume of produc¬ 
tion, normal pre-war earnings in comparison to war 
and peacetime production, the extent of risk assumed by 
him, and all other factors suggested by the statute, j As 
already indicated, we do not agree with the petitioner’s 
views above examined on this issue. It is apparent, how¬ 
ever, from the record before us that not all of the increase 
in petitioner’s earnings during the war years here involved 
were due solely to the war. The evidence indicates clearly 
that though the major portion of the increase in his earn¬ 
ings was attributable to war, some portion of the increase 
was due to his efforts and years of experience in developing 
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his territory. This factor the respondent opposes with the 
thought that a large percentage of his sales were repeat 
orders and that his principals were due to the war oper¬ 
ating at capacity. In our opinion, it may not with fair¬ 
ness and logic be eliminated. Considering all of the evi¬ 
dence, therefore, we conclude and hold that the profits of 
the petitioner were excessive for the year 1943 in the 
amount of $22,500 and for the year 1944 they were exces¬ 
sive in the amount of $6,750. These figures take no 
account of adjustment for taxes. 

Reviewed by the Court. 

Orders will be issued accordingly. 
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[Caption Omitted] 

| 

Pursuant to the determination of the Court, as set 
forth in its Findings of Fact and Opinion promulgated 
November 15, 1950, it is j 

i 

i 

i 

Ordered and Decided: That the petitioner realized 
excessive profits for the year 1943 in the amount of 
$22,500 (without application of tax credits). 

Enter: 

/s/ R. L. Disney 
judge. 

Entered Nov. 15, 1950 


Decision—Docket No. 755-R 

i 

j 

[Caption Omitted] 

j 

Pursuant to the determination of the Court, as set 
forth in its Findings of Fact and Opinion promulgated 
November 15, 1950, it is 

Ordered and Decided: That the petitioner realized 
excessive profits for the year 1944 in the amount of $6,750 
(without application of tax credits). 

Enter: j 

/s/ R. L. Disney 

Judge. 


Entered Nov. 15, 1950 
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Official Report of Proceedings 

(Filed Oct. 31, 1949.) 

45 

[Hearing of October 13, 1949] 

Docket Nos. 446-R 
and 755-R 

[Caption Omitted] 

Room 5050, 

Grand Central Terminal Building, 
New York, New York, 

Thursday, October 13, 1949. 

Met, pursuant to notice, at 4:15 o’clock p. m. 

Before: R. L. Disney, Judge. 

Appearances: 

Frederick. H. Koschwitz, 501 Fifth Avenue, New 
York, New York, appearing on behalf of Petitioner. 

Frederick N. Curley, Room 3734, Department of 
Justice, Washington, D. C., appearing on behalf 
of Respondent. 

47 

Proceedings 

The Clerk: Docket Nos. 446-R and 755-R, James B. 
Armstrong. 

Mr. Koschwitz: Both ready. 

The Clerk: Please state your appearances for the 
record. 

Mr. Koschwitz: Frederick H. Koschwitz for the peti¬ 
tioner in both cases. 

The Court: And for the respondent? 
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Mr. Koschwitz: Frederick N. Curley, Your Hoijor. 

The Court: Where is Mr. Curley? 

Mr. Koschwitz: He just stepped out of the room. 

The Clerk: Here he is, Your Honor. 

Mr. Curley: Ready, Your Honor. 

The Clerk: State your appearance for the record. 

Mr. Curley: Frederick N. Curley, Department of Jus¬ 
tice, Washington, D. C., for the respondent. 

The respondent is ready, Your Honor. 

The Court: State the case for the petitioner. 

Mr. Koschwitz: May it please the Court, these two 
proceedings which, at Your Honor’s direction haves been 
consolidated, are proceedings under the Renegotiation Act 
of 1943 to review de novo two unilateral orders of the 
War Contracts Price Adjustment Board determining that 
the petitioner had received excessive profits for 1943 and 
1944, respectively. 

48 In the first proceeding the Board determined that 

the petitioner received $25,000 of excess profits and 
after deducting applicable tax credits, the amount claimed 
due from the petitioner was $7,452.75. 

The Court: Let me interrupt you. You seemed to say 
both cases are under orders of the War Contracts Price 
Adjustment Board and yet one is filed against the! Sec¬ 
retary of the Navy. 

Mr. Koschwitz: At the conclusion of my remarks, I 
was going to move to substitute the Board as respondent. 

The Court: I see. Proceed. 

Mr. Koschwitz: In the 1944 proceeding, the amount 
of claimed excessive profit, as determined by the Board, 
was $7,500. I believe my adversary will concede that, 
after deducting applicable tax credits, the balance claimed 
due from the petitioner for that year was $2,558.36J 

Mr. Curley: I am not in a position, Your Honjor, to 
argue one way or another on the net amount due. | I do 
not think that is at issue before the Court. The only juris- 
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diction the Court has is to determine the gross principal 
amount of excessive profits and we all agree on that as 
far as deficiency determined. 

Mr. Koschwitz: Both figures are stated for the con¬ 
sideration of the Court. 

The petitioner was renegotiated under Subsec- 

49 tion 403(a)(5)(B) of the Act allegedly as an indi¬ 
vidual or organization having a contract or arrange¬ 
ment with his principals to solicit or procure for them 
contracts or subcontracts with the Government depart¬ 
ments or agencies whose compensation was contingent upon 
the procurement or determined with reference to the 
amount of such contracts or subcontracts. 

Attached to the petition for 1943, and marked Exhibit 
A, is a copy of the notice of commencement of the renego¬ 
tiation proceeding against the Petitioner for that year. 

The Court: Which number is it here? 

Mr. Koschwitz: 446-R is the 1943 proceeding, Your 
Honor, and 755-R is the 1944 proceeding. 

It is to be noted that the wording of the notice follows 
very closely the language of (a)(5)(B). I believe my 
adversary will concede that the petitioner protested both 
proceedings and vigorously disputed the claimed right of 
the services and sales renegotiation section of the Navy 
Department to renegotiate him under the Act. 

While the petitioner declined to file the requested 
forms of contractors* reports, I trust my adversary will 
also stipulate for the record that, as indicated by the 
unilateral orders issued in each proceeding, the petitioner 
and his counsel, in conferences here in New York and in 
Washington, furnished the Services and Sales Renego¬ 
tiation Section with information regarding the petitioner *s 
business, his income, expenses and other financial data. 

50 The petitioner objected to the renegotiation and 
it is his contention throughout and stating it briefly, 

that the legislative history of that particular subsection 
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(a)(5)(B) clearly shows that that particular provision of 
the law was expressly designed by Congress to apply to 
contracts entered into by so-called war brokers or Washing¬ 
ton agents with respect to the procurement by them for 
their principals of contracts or subcontracts with the! Gov¬ 
ernment departments or agencies, under a contingency ar¬ 
rangement, and that the subsection was not intended to 
apply to the contractual arrangements of a bona fide sales 
representative, like the petitioner who, for a great many 
years, has been engaged in the legitimate business of sell¬ 
ing his principals’ products and who has never been 
engaged in the solicitation or procurement of Government 
business, in any way. 

The Court may recall that subsection (a)(5)(B) re¬ 
sulted from the inquiries in 1942 and 1943 by the so-called 
Vinson Committee into the activities of the type of (Gov¬ 
ernment contract brokers who had appeared on the scene 
in Washington soon after the entry of this country into 
the war and endeavored to traffic with their so-called influ¬ 
ence and knowledge of government procurement methods. 
A similar inquiry has only recently been made regarding 
the same breed of opportunists who are now termed 
Washington five-percenters. The title of the bill which 
incorporated (a)(5)(B) into the Act was: 
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‘A bill to prevent the payment of excessive fees 
or compensation in connection with the renegotia¬ 
tion of war contracts.” 


We shall show in these proceedings that the petitioner 
over a period of more than 25 years has been exclusively 
engaged in the commercial selling for his principals of 
steel forgings and castings to customers whom he had 
been calling on for many years prior to the outbreak of 
this last war and prior to the years involved in these 
proceedings and that he has never been engaged in selling 
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to the Government or in the negotiation of war contracts, 
in any way and has never had any contract or arrange¬ 
ment with any of his principals to do so. 

We submit that support is found for petitioner’s inter¬ 
pretation of subsection 403(a)(5)(B) in several recent 
decisions by this Court. I refer particularly to the cases 
of Iverson v. Laux; Wolff v. Macauley; Fine v. War Con¬ 
tracts Price Adjustment Board; and W. Tip Davis v. 
Patterson. In the Wolff case the Court stressed the legis¬ 
lative history of (a)(5)(B). 

In the instant proceeding, three questions have been 
raised. The first and principal question in each proceed¬ 
ing is one of coverage: Does subsection 403(a)(5)(B) of 
the Renegotiation Act apply to the petitioner for the 
52 reason I have stated? The second question which 
also arises in this proceeding is: Did the petitioner 
receive excessive profits since he was paid only the rates of 
commission which were standard in the industry and the 
rates which were customarily paid to sales representatives 
of concerns manufacturing steel forgings and castings ? A 
third question is raised in the 1944 proceeding only, and 
that is: Was the renegotiation proceeding against the peti¬ 
tioner for that year commenced within the time prescribed 
by the Renegotiation Act? 

I desire at this point, Your Honor, to submit to the 
Court the stipulations of fact which have been entered into 
by counsel for the petitioner and counsel for the respond¬ 
ent. I will conclude in just a second. 

The Court: Have you finished your statement? 

Mr. Koschwitz: Not quite. Just a few more words, 
Your Honor. 

I would like to call your attention, Your Honor, to the 
correspondence attached to the stipulation for the 1944 
proceeding, and that comprises Exhibits 2-B to 7-G, in¬ 
clusive, and that is the correspondence which took place 
between the petitioner and the Navy Department and that 
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is material to the third question which I have just men¬ 
tioned, namely, the time limitation raised in respect to the 
proceeding for that year. That question will, of course, 
be more fully dealt with in the brief to be filed by 

53 both parties but in short it is our contention tliiat the 
law is that the respondent had a year after the fiscal 

year to commence the proceeding or a year after the filing 
of the contract, whichever was later, that in this c^se de¬ 
mand was made on the petitioner for contractor’s report in 
January of 1945. On April 10, 1945, he replied, declining 
to file the report and setting his reasons forth which jl have 
already outlined for the Court and then in October of 1945 
another demand was made. On about November 9' 1945, 
he again declined to file such report After that, it was 
not until May 9, 1947, that the proceeding was commenced 
and we received notice of the commencement of proceed¬ 
ing. This will all be argued in our presentation, but we 
contend in this case, where we had declined to file the 
report, that the Government should have commenced the 
renegotiation proceeding against the petitioner soon after 
he first declined in April, 1945, or certainly within a 
reasonable time shortly after his second declination in 
November of 1945 and not waited almost two and a half 
years to start the proceeding. 

There are two amendments, Your Honor, which I 
would like to make and the first one we have already 
spoken of. I think very properly the 1943 proceedings 
should have been brought against the War Contracts Price 
Adjustment Board instead of against the Secretary |of the 
Navy and I would ask, if my adversary has no objection, 
to substitute the War Contracts Price Adjustment Board 
as the respondent in the proceeding involving the 

54 year 1943, and that all the papers in that proceeding 
be amended accordingly. 

The Court: Let us pass upon that now. Do you have 
any objection? 
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Mr. Curley: Your Honor, I have no objection to the 
amendment of the petition in Docket 446-R and substitut¬ 
ing “The War Contracts Price Adjustment Board” in 
place of “The Secretary of the Navy.” It should have 
been listed that way in the beginning. 

The Court: Right. 

Mr. Koschwitz: The concluding request, Your Honor, 
in the petition in the 1944 proceeding, I notice in para¬ 
graph 2, line 1, the date is stated to be May 17, 1945. 
That is incorrect. The correct date should be May 9, 1947. 

The Court: Are you talking about your petition in 
Case No. 755-R? 

Mr. Koschwitz: That is correct, yes. 

The Court: In what paragraph? 

Mr. Koschwitz: In the second paragraph, line 1. 

The Court: There is no date in your second para¬ 
graph. On page 1? 

Mr. Koschwitz: Page 1, yes. On May 17, 1945. 

The Court: You mean numbered paragraph 2? 

Mr. Koschwitz: Yes. 

The Court: That date should be what? 

55 Mr. Koschwitz: May 9, 1947. 

The Court: Any objection? 

Mr. Curley: Your Honor, I really do not know. 
I would like to have the opportunity to verify it. I did 
not know Mr. Koschwitz was going to move for that 
change. I would like to verify it. 

The Court: You can make that motion in the morning 
after counsel has had a chance to verify it. 

Mr. Koschwitz: All right, Your Honor. 

The Court: You may proceed. 

Mr. Curley: If Your Honor please, there have been 
two proceedings before the Court which are consolidated 
for hearing. The first one, known as Docket 446-R, in¬ 
volves the petitioner’s fiscal year ended December 31, 
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1943. In that proceeding the respondent, the War: Con¬ 
tracts Price Adjustment Board, determined that the peti¬ 
tioner had realized excessive profits in the principal 
amount of $25,000. It is respondent’s position that that 
determination is correct I believe the evidence will sup¬ 
port our position. 

The petitioner has raised several issues in 446-R, the 
first one being that it is not a subcontractor under the 
definition of Section 403(a)(5)(B) of the Renegotiation 
Act of 1943. I believe that while some evidence will be 
presented on that, it is basically a legal problem and I 
believe that this Court when it reviews its decisions 
56 and facts involved in this proceeding, would deter¬ 
mine that the petitioner was a subcontractor under 
(a)(5)(B). j 

Petitioner has alleged that he had no excessive profits 
and, of course, the respondent as I have stated believes 
that the excessive profits are as originally found. 

I believe they are the only two issues which the jpeti- 
tioner has presented to the Court at this time. 

And in the proceeding 755-R which is for the peti¬ 
tioner’s fiscal year ended December 31, 1944, the respond¬ 
ent, the War Contracts Price Adjustment Board deter¬ 
mined that the petitioner had realized excessive profits 
in the principal amount of $7,500. 

Now, the issues in that proceeding are exactly the same 
as the issues in the first proceeding, namely, 446-R, with 
one additional issue and that is the issue that the peti¬ 
tioner has raised that the Renegotiation Proceedings were 
not timely commenced. 

I believe that that question, while there are certain 
facts to be brought before this Court, is also a legal issue 
and is a question which the Government believes it has 
satisfied the provisions of the Renegotiation Act of 1943 
in Section 403(c) 3. I do not want to burden the record 
with the provisions of that statute but that can be argued 
in brief. i 
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That is purely and simply our case, Your Honor. 

57 I believe at this time there are several facts of stip¬ 
ulation that Mr. Koschwitz and I would like to place 

in the record before we start. 

The Court: Present your stipulation. 

The Clerk: You say there are exhibits attached to the 
stipulation? 

Mr. Koschwitz: The only exhibits are those attached 
to the stipulation in 755-R, the 1944 proceeding. 

The Court: You have a stipulation in each case? 

Mr. Koschwitz: We have a stipulation in each case, 
Your Honor. 

The Court: Let the stipulations be filed and the exhi¬ 
bits attached will be received in evidence. 

Mr. Curley: We have attached Joint Exhibit 1-A 
through Joint Exhibit 7-G to the stipulation in 755-R. 
If there are any more exhibits, regardless of which case, 
may we just continue them in that way? 

The Court: Yes, I would prefer that. 

(The stipulation and attached Exhibits 1-A 
through 7-G were received in evidence.) 

Mr. Koschwitz: May I add to the remarks of counsel, 
Your Honor, that we raise no question in these cases about 
the constitutionality of the Renegotiation Act and the only 
constitutional question— 

The Court: That will be a bit late, anyway. 

58 Mr. Koschwitz: Indeed, I feel so, Your Honor. 
The Court: In admitting the stipulations, let it 

be definite that the Exhibits A-l through 7-G, inclusive, 
attached to the stipulation of facts in 755-R, are made part 
of the facts received in the form of a stipulation. 

Mr. Koschwitz: I think we had a reservation to make, 
Mr. Curley. 

Mr. Curley: I have several reservations I would like 
to make at this time, Your Honor. Not only reservations, 
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but I think we will also have some stipulations as to exhi¬ 
bits 3-C and 6-F, which are attached to the stipulation of 
facts for 755-R. Respondent in stipulating these exhibits, 
does not concede nor condone the views expressed by the 
petitioner. These are presented only to show that the 
petitioner answered certain of respondent’s letters and 
also that none of the statements contained therein are to 
be considered as evidence in this proceeding. It is our 
position that they are stipulated only as to the question 
of the statute of limitation raised in that petition. 

The Court: I take it there is no difference beljween 
you in that regard? 

Mr. Koschwitz: It is so understood in regard to the 
petition. 

The Court: In other words, I am proceeding, even 
though I made the general statement that they were 
59 received, I did not know you had reservations, but 
they will be received subject to any reservations 
either of you stated. 

Mr. Koschwitz: I have no objection to that. 

Mr. Curley: Your Honor, on the stipulation just; pre¬ 
sented, attached or following Exhibit 2-B are two photo¬ 
static pages, the first of which is entitled “ Standard Form 
of Contractor’s Report” Now, I believe Mr. Koschwitz 
will agree with us that a form similar to that was also 
enclosed with Exhibit 4-D, while we did not include jit in 
the stipulation, a form entitled “Standard Form of Con¬ 
tractor’s Report” was forwarded to the petitioner at! that 
time. 

Mr. Koschwitz: That is correct. Substantially the 
same form. 

The Court: I will take it as so stipulated. 

Mr. Curley: I think petitioner in his opening state¬ 
ment has made certain references I would like to have him 
stipulate with me that the petitioner never submitted the 
information. 
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The Court: I dislike to interrupt you but do you have 
any more reservations from the facts as stipulated? 

Mr. Curley: No, Your Honor. 

The Court: Do you have any reservations? 

Mr. Koschwitz: I would like to have it understood also 
that we are not in accord at all with any opposite contention 
that they may have made in the correspondence. 

60 The Court: That will be understood. I just want 
to get these two stipulations definite before we pro¬ 
ceed to anything else. In the absence of any other sugges¬ 
tions of reservation, I will take the stipulations as they 
stand with the reservations you two gentlemen have just 
stated. 

Mr. Curley: I believe there is one other point we have 
agreed to stipulate upon, Your Honor, and that is the 
petitioner at no time in either year and the issue only 
involved 1944, ever submitted the standard contractor’s 
form as was enclosed and attached to Exhibit 2-B and 4-D 
and as a matter of fact he never submitted any reports 
as required under the Renegotiation Act or the regulations 
pursuant thereto. I believe we will agree that he gave 
oral information at various times. 

Mr. Koschwitz: That is correct. 

The Court: I will take that statement as a stipulation. 
The statement just made. 

Mr. Koschwitz: Yes. 

The Court: To the effect that the standard form of 
contractor’s report was not filed but oral information was 
given. 

Mr. Koschwitz: We declined to file them and stated 
our reasons for doing so. 

Mr. Curley: I worded my stipulation that contractor’s 
nor any reports as required in the regulations or in 

61 the Act were ever filed. 

Mr. Koschwitz: I did not check on any other 

reports. 

Mr. Curley: You did not file any. 
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Mr. Koschwitz: As a matter of fact we did not file 
any reports. The gentleman is correct on that but I would 
like to go ahead particularly on these reports. Now, if 
there were other reports not called to my attention— 

Mr. Curley: No. 

The Court: I suppose by that you mean writtek re¬ 
ports. He contends he made oral reports. 

Mr. Curley: Yes. 

Mr. Koschwitz: Wouldn’t you be content with that 
stipulation and leave ‘ 1 other reports” out? 

Mr. Curley: I am just trying to conform to the Act, 
that is all. 

Mr. Koschwitz: All right. 

The Court: It is so stipulated. 

Mr. Curley: I believe I have counsel’s consent to 
assist the proceedings here. As you know, these petitions 
were filed on different dates and the record will show! that 
the answers were filed by different attorneys represekting 
the respondent and there is a conflict in answers. In krder 
to make the petition conform and our answers cokform 
to each other so there is a similarity, I would like the 
Court’s permission to amend respondent’s answer ini sev¬ 
eral short ways. 

62 The Court: Which answer? Which case? | 

Mr. Curley: If Your Honor pleases, in 755-R, on 
page 4 of the petition—these paragraphs are not all num¬ 
bered, Your Honor, and I want to be sure it is correctly 
understood. Page 4 of the petition, the paragraph entitled 
7, subparagraph (a), there are two paragraphs follo|wing 
the small (a). Unnumbered paragraphs. 

The Court: Yes. 

Mr. Curley: I would like to change the respondent’s 
answer from denying lack of knowledge or information 
to admitting those paragraphs. 

The Court: Where do you want to add it to your 
answer? 



86 


Official Report of Proceedings—Docket Nos. 446-R, 755-R 

Mr. Curley: That would be on page 2, sir. 

The Court: In answering allegations of paragraph 5 
of the petition? 

Mr. Curley: No, paragraph 7(a) on the bottom of 
page 2 of my answer. I would like to insert in that this 
quotation, added to the original answer: 

“ Respondent admits the allegations contained in 
the first two unnumbered paragraphs of subpara¬ 
graph 7(a). ,, 

The Court: Now, by the two unnumbered paragraphs, 
I want to be definite. 

Mr. Curley: Shall I read them? 

63 The Court: I do not think that is necessary. Do 

you mean the one beginning with “For 25 years” 
and the one beginning “Petitioner performs the usual 
duties”? 

Mr. Curley: Yes. 

The Court: You do not mean the following one? 

Mr. Curley: So far my remarks have referred to the 
first two Your Honor referred to. 

The Court: All right. 

Mr. Curley: And also referring to the paragraph on 
page 5, which Your Honor just referred to in the second 
sentence and it is short, and I would read it, if Your 
Honor pleases: 

“Nor does he perform any engineering or tech¬ 
nical services for his customer and has no contract 
or arrangement with his employers or principals 
to do so.” 

We have denied that for lack of knowledge and infor¬ 
mation and as a result of the verification of the records 
we have made we are now willing to admit that statement. 

The Court: And to amend your answers to paragraph 
7(a) accordingly? 
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Mr. Curley: That is correct, Your Honor. Now, I 
may point out that that last amendment of that onq sen¬ 
tence would apply to both petitions 446 and 755. The first 
change applies only to the petition 755. I believe that is 
satisfactory, is it not, Mr. Koschwitz? 

64 Mr. Koschwitz: No objection at all. 

Mr. Curley: Would Your Honor desire tfiat I 
put that in writing or is it satisfactory in the record?! 

The Court: It is satisfactory in the record. It will 
be before me. 

j 

Mr. Koschwitz: My attention has been called to 
another amendment which has been made necessary. Both 
stipulations which we both submitted state the respondent 
to be the Secretary of the Navy. Now, the War Contracts 
Price Adjustment Board should be substituted. 

Mr. Curley: If Your Honor pleases, I did not sign 
either stipulation. I was assigned to the case at the last 
minute. I am perfectly willing to make that stipulation. 
And I apologize for the error. 

The Court: It is stipulated on both stipulations, 
instead of the Secretary of the Navy as respondent! you 
wish to insert the words * ‘War Contracts Price Adjust¬ 
ment Board.” i 

Mr. Koschwitz: If Your Honor would give me: the 
opportunity, I will have those pages retyped in the office 
and bring over tomorrow morning a re-typed corrected 
first page. 

The Court: Very well. Call your evidence fori the 
petitioner. I suggest if you have a witness that won’t 
take too long, he would be the preferable one. 

Mr. Koschwitz: These two are of equal length. We can 
start with the petitioner. May I inquire of Your 

65 Honor, it is now ten minutes to five and I would like 
Your Honor’s expression of how long you are gping 

to sit? 

The Court: How long will one of your witnesses t&ke? 
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James B. Armstrong, Petitioner, direct 

Mr. Koschwitz: The first witness I think between half 
and honr and three-qnarters of an hour. 

The Court: I will sit for another close to a half an 
hour anyway. Not later than 5:30. 

Mr. Koschwitz: I have some other appointments, 
Your Honor, if we could leave at 5:15, I would appre¬ 
ciate it. 

The Court: All right, we will adjourn at 5:15. 

Mr. Koschwitz: Mr. Armstrong. 

Thereupon— 

JAMES B. ARMSTRONG, the petitioner, called as 
a witness in his own behalf, being first duly sworn, was 
examined and testified as follows: 

Direct examination 

The Clerk: Please state your name and ad¬ 
dress. 

The Witness: James B. Armstrong, 104 East 
40th Street, New York City. That is a residence 
address, sir. 

By Mr. Koschwitz: 

Q. What is your age, Mr. Armstrong? A. Fifty-four. 
Q. What is your occupation? A. I am a manufac¬ 
turer’s sale representative. 

66 Q. How long have you been following that occu¬ 

pation? A. About 23 years or about 24 years. 

Q. Do you have an office? A. Yes, I do. 

Q. And where is that located? A. That is 1 East 42nd 
Street, New York City. 

Q. Do you have an employee in the office? A. Yes, I 
have one employee. That is, my secretary-stenographer. 

Q. How long have you been at that address? A. For 
about 20 years. 
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Q. Are you married, Mr. Armstrong? A. Yes. 

Q. You reside in New York City? A. That is right. 
Q. Where were you bom? A. St. Paul, Minnesota 
Q. You are an American citizen, I suppose? A. Yes. 
Q. Were your parents both American citizens?! A. 
Yes, sir, they were. 

Q. What schools or colleges did you attend? A. I at¬ 
tended the public and private elementary and preparatory 
schools in St. Paul. 

Q. After leaving preparatory school in St. Paul 

67 did you go to college or did you go into business? 
A. I went into business. 

Q. What concern or association were you with? A. I 
went with the Merchants National Bank of St. Paul. 

Q. And just approximately when was that and jhow 
long were you with the bank? A. I was with the l|)ank 
for about a year. That is, approximately the calendar 
year 1915. 

Q. And you remained with them about a year? j A. 
That is right. 

Q. WThat did you do after you left the bank? A. I left 
the bank late in 1916 to take a position with the Bethlehem 
Steel Company in Bethlehem, Pennsylvania. 

Q. WTiat sort of position did you have with the Beth¬ 
lehem Steel Company? A. I joined their sales beginner 
course. They had a course for salesmen who were about 
to go into the sales department. 

Q. Will you state what the purpose of the course was 
and what method of training you received there? A. The 
purpose of the course was to educate salesmen in the dif¬ 
ferent methods of production and manufacture in the steel 
industry. What was the rest of the question? 

Q. WThat type of training did you receive thire? 

68 A. The sales learners were sent around for several 
weeks to each department of the plant in order to 

learn the methods prevailing in the different departments 


l 
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as well as to familiarize them with different products made 
and the uses to which they were put. 

Q. And did you become familiar with the kinds of 
materials used in the manufacture of their products? A. 
Yes. 

Q. Did you become familiar there with the methods of 
manufacture? A. Yes. 

Q. And did you also become familiar with the oper¬ 
ations in the different departments? A. Yes. In some 
departments we actually were working along with the 
other men in those departments such as the foundry, for 
one thing. 

Q. When did you leave Bethlehem Steel? A. I left 
Bethlehem shortly after the outbreak of the first war. 
Around the middle of 1917. 

Q. Did you see service in the first war? A. Yes, I did. 

Q. What branch of the service were you in? A. In the 
Army Air Service. 

Q. Flying or on the ground? A. I was a pilot. 

69 Q. How long were you in the service? A. I was 

in the service for about a year and a half. 

Q. After the close of the war what did you do then? 
A. I returned to Bethlehem to resume my work in the 
sales department and finish up the learner’s course, in 
which capacity I was sent around to several of the other 
plants I had not visited before the war, where different 
products were made than prevailed at the Bethlehem 
plant. 

Q. After you finished the course at Bethlehem, did you 
continue to be employed with the Bethlehem Company? 
A. Yes. 

Q. What sort of work were you doing? A. I was sent 
up to the New York office where I specialized in handling 
the sales of drop forgings, steel castings and pig iron. 

Q. Would you speak up a little so counsel would be 
sure to hear you, and the Court, of course? How long did 



91 


i 

l 

i 

i 


James B. Armstrong, Petitioner, direct 

you remain with Bethlehem Steel? A. I was with Beth¬ 
lehem from the spring of 1919 to about the same time in 
1924. I think it was the spring of each year. That wbuld 
be about five years, roughly. 

Q. By whom were you then employed? A. I left to 
join Henry H. Adams & Sons, who were sales represen¬ 
tatives of pig iron concerns. They were in New York. 

Q. In what capacity were you employed by Henry 

70 H. Adams & Sons? A. I was their sales manager. 

Q. How long did you remain with that company? 
A. I remained there until the spring or midsummer of 1926 
when Adams & Son gave up business. 

Q. What line of work did you then take up, Mr. Arm¬ 
strong? A. I then decided to go in for myself as a manu¬ 
facturer’s representative and I aligned myself with the 
Lebanon Steel Foundry and the Lebanon Drop Forging 
Company at Lebanon, Pennsylvania. I had office space 
at 303 5th Avenue, New York City. 

Q. What products were you then specializing in? A. 
I was selling drop forgings and steel castings. 

Q. How long did you continue with those companies? 
A. I continued with those companies until late in 1929, 
just after the crash. 

Q. And during your representation of those companies, 
what geographical territory did you cover? A. I covered 
the metropolitan area of New York, Long Island, northern 
New Jersey, eastern New York State, and the western 
strip of New England. 

Q. When did you say you gave up representation of 
the Lebanon companies ? A. I left the Lebanon companies 
late in 1929. 

Q. What companies did you then align yourself with? 
A. I then made arrangements with the General Drop 
Forging Company of Buffalo, New York, and ithe 

71 Reading Steel Casting Division of the Ameripan 
Chain Company, Reading, Pennsylvania. 
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Q. What products did those companies make? A. 
They made drop forgings and steel castings, respectively. 

Q. And when did yon cease representing General Drop 
Forging and Reading Steel Casting? A. I left those com¬ 
panies in 1932 or 1933. 

Q. What companies did you next represent? A. Well, 
at that time I aligned myself with my present principals, 
the chief one being the Hartford Electric Steel Corpora¬ 
tion, Hartford, Connecticut, and on December 1, 1932, I 
made an affiliation with the Cooper Alloy Foundry Com¬ 
pany, Hillside, New Jersey. At that time they were in 
Elizabeth but their present address is Hillside. And on 
October 1, 1933, I made an affiliation with the Endicott 
Forging & Manufacturing Company, Endicott, New York. 
And also on March 1, 1941, the Hartford Electric Steel 
Corporation purchased the Roxbury Steel Casting Com¬ 
pany, Boston, Massachusetts, and as a solely owned 
subsidiary of Hartford Electric Steel Corporation I also 
handled the sales after that date for the Roxbury Steel 
Casting concern. 

Q. Did you continuously represent Endicott, Cooper, 
Hartford Electric, and Roxbury Steel Casting from 
72 October 1, 1933, on? A. Yes. 

Q. Now, were you acting as the sales representa¬ 
tive in the New York area in 1943 and 1944? A. Yes, that 
is, the same area I described previously. 

Q. Are you still representing all of those companies? 
A. No, I gave up the Hartford Electric Steel Corporation. 
Well, the Roxbury Steel Castings Company plant was 
closed after the first war and we naturally stopped repre¬ 
senting them. The Hartford crowd changed management 
on the first of January, 1945, and I also left them at that 
time. I think that was January 1, 1946. 

Q. So that what companies have you continued to rep¬ 
resent now? A. I have continued to represent Endicott 
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Forging & Manufacturing Company and Cooper Alloy 
Foundry Company. 

Q. Is it true, Mr. Armstrong, to state that except for 
the first year when you were with the hank in St. |Paul, 
practically all of your business life has been devoted to 
the selling of steel forgings and castings? 


Mr. Curley: Your Honor, I think that drWs a 
conclusion. The evidence will show exactly how he 
is testifying. 

The Court: It is leading, to say the least. 
Objection sustained. 


By Mr. Koschwitz: 


Q. What products were each of your principals mak¬ 
ing in 1943 and 1944? A. The Endicott firm was mjaking 
drop forgings. The Hartford and Roxbury foundries j were 
producing carbon steel forgings and the Cooper Alloy 
Foundry Company was making iron alloy stainless j steel 
castings as well as Monel Metal and nickel castings.; 

Q. What territory were you then covering? A~ I was 
covering the same territory, that is metropolitan j New 
York area, Long Island, New Jersey. 

Q. And has that always been the territory you covered 
in selling steel forgings and castings? A. Yes, approxi¬ 
mately so, with a few minor variations. 

Q. How much time was devoted to the business of your 
principals, Mr. Armstrong, in 1943 and 1944? Can you 
approximate that? A. All of my business time. 

Q. Can you approximate the amount of time per day 
or from day to day that you would have to spend on; busi¬ 
ness for your principals? A. During those three years, 
including those two years, it was anywhere from 8 hours 
up to 15 or 16 hours a day, including Saturdays and quite 
often some hours on Sundays. 


i 
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i 
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Q. And were you required to travel in connection 

74 with your work? A. Oh, yes. I had to cover my ter¬ 
ritory, see customers and prospects. 

Q. Now, what rate of commission did you receive from 
your principals for the sale of their products? A. Well— 

Mr. Curley: Isn’t that stipulated? 

Mr. Koschwitz: I guess that is stipulated. 

The Court: I think I saw a stipulation of that 
sort. 

Mr. Koschwitz: Yes, that is right. 

By Mr. Koschwitz: 

Q. Now, during 1943 and 1944 were you receiving the 
same rates of commission which had prevailed during all 
of the time that you had been representing your present 
principals? A. Yes. That is substantially correct. The 
only variation being that the Cooper commissions were on 
a sliding scale and that scale was altered a couple of times 
during those 17 years. 

Q. Was there any substantial alteration? A. No, it 
came about mainly in connection with changing prices of 
materials and some revision in the sliding rate as a result 
of that. 

Q. Who was responsible for the payment of your ex¬ 
penses, Mr. Armstrong? A. I was. 

75 Q. Did you pay all of your own expenses? A. I 
did, yes. 

Q. And the companies paid no part of it? A. That is 
right 

Q. Will you please describe the nature of your services 
as sales representative for the companies you mentioned? 
A. Well, I have to call frequently upon my good cus¬ 
tomers throughout my territory as well as keep my eyes 
open for new prospects and maintain their good will, see 
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if they are developing any new products or devices in 
which our products could logically be used and it is also 
necessary for me in cases of complaint of any difficulty 
after talking with my customer to immediately make a 
report to my principal and to place them in touch with the 
proper parties at our plant. For instance, if it was a 
metallurgical matter I put them in touch with our metals 
department. If it was a sales matter, I put them in touch 
with the salesmanager. If it was a production matter, I 
would put them in touch with the production department. 

In some cases it was necessary for me to arrange for 
one of those men to come down and visit the customer 
with me and other times I would arrange for the customer 
to make a trip to our plant so they could lay their prob¬ 
lems before the proper people at our plants. 

Q. Did you have any other duties to perform re- 
76 garding delivery date and substitutions of material? 
A. Yes. 

i 

Mr. Curley: Your Honor, I am willing to go 
along with that. That is the reason I entered in 
my pleadings we would not have to go into that. 
I am just trying to cut it short so we would not 
have to get all that testimony in- 

Mr. Koschwitz: In my pleadings, I covered it 
in a general way but in this particular case I should 
be permitted to bring out as much in detail the 
nature of his duties and work as I can. I (lid not 
want to burden the petition unduly with that. 

The Court: Let us not go too deep into that 
but I will permit you to go on at present. 

The Witness: It was necessary for ine to 
change specifications during those war years. 
There were a great many national emergency! steels 
and they were often substituted for the higher alloy 
which were more difficult to get Very often it was 
difficult for our plant to procure the type called for 
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by the buyer of the customer, and they would get 
in touch with me and suggest a likely substitute 
and I would contact our customer and see if this 
substitution would be satisfactory for their purpose. 
Very often we would have rush jobs and if we could 
not get material we could not make forgings with¬ 
out steel, so it was often necessary for me to again 
get in touch with our customer and suggest some 
satisfactory substitute alloys. 

77 

Q. During the years 1943 and 1944 did you have 
an increased volume of sales? A. Yes. 

Q. Were your duties with respect to servicing your ac¬ 
counts increased because of that? A. Oh, yes, decidedly. 

Q. Have you prepared, at my request, Mr. Armstrong, 
a list of customers you were selling in 1943 and 1944? 
A. Yes, I have prepared a list of some of our principal 
customers. 

Q. I show you this list and ask you if that is it? A. 
Yes, that is the list. 

Q. Will you please read into the record the customers 
you were serving in 1943 and 1944? 

The Court: If you are going to put that in evi¬ 
dence why does he need to read it? 

Mr. Koschwitz: I will be glad to place them in 
evidence. 

The Court: It would save reading them if it is 
offered. 

Mr. Koschwitz: I would prefer doing that. 

The Court: Any objection? 

Mr. Curley: May I ask the witness one or two 
questions? This is the first time I saw this. 

Mr. Armstrong, where did you prepare this list 
from? 
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78 The Witness: I prepared it from my sales hook 
of customers and I prepared it from my records 
for the past two years. 

Mr. Curley: You do not mean the company, 
you mean yours? 

The Witness : Yes. 

Mr. Curley: When was this prepared? 

The Witness: I think six months ago when the 
first hearing came up. 

Mr. Curley: And it represents customers! you 
sold during the years 1943 and 1944? 

The Witness: It represents a list of my prin¬ 
cipal customers including the ones I sold thrpugh 
the years. In other words, they are long standing 
customers. 

Mr. Curley: You have had customers for a long 
period of time? 

The Witness: That is right. I think that head¬ 
ing may be misleading. It is a list of my regular 
customers. 

Mr. Curley: I have no objection, Your Honor. 

The Court: You are offering it? 

Mr. Koschwitz: Yes. 

The Court: That is to be admitted in evidence 
as Petitioner’s Exhibit No. 8. This is not a joint 
exhibit, of course. 

The Clerk: Exhibit 8. 

79 (The document referred to was marked Peti¬ 
tioner’s Exhibit No. 8 and received in evidence.) 


By Mr. Koschwitz: 

Q. How long have you been selling those customers, 
Mr. Armstrong? A. I believe the names on that list go 
back anywhere from about six years before the war to as 
far back as twenty years before the start of the wari 


i 
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Q. Approximately how many have you been selling for 
twenty years? Can you give a rough guess? A. Of total 
customers? 

Q. Yes. A. I would say probably 25 or 30. That is 
from around 1921 and 1922. 

The Court: It is now a little past 5:15 and I 
understand you gentlemen have some things you 
would like to attend to. What is your idea now as 
to how long you will take? I am not pressing you 
but there may be inquiries from the gentlemen on 
the next case. 

Mr. Koschwitz: I have about ten or twelve 
questions more and my estimate of my next witness 
is it will not take quite as long as this witness and 
the next two or the other two witnesses I have will 
be somewhat shorter and should take about half 
the time. 

The Court: Do you think we can reasonably 
80 tell the next people they can start at 2 o’clock. 

Mr. Curley: I will do my best, Your Honor. 
Mr. Koschwitz desires to start at 10 o’clock in the 
morning. I was going to suggest an earlier hour. 

The Court: Do you have some good reason why 
we should not start at 9:30 in the morning? 

Mr. Koschwitz: I have had an emergency situ¬ 
ation in this city with respect to a client— 

The Court: We will be adjourned until 10 
o’clock tomorrow morning. 

Mr. Koschwitz: Thank you, Your Honor. 

(Whereupon, at 5:20 o’clock p. m., the hearing 
was adjourned until 10 o’clock a. m., the following 
day, Friday, October 14, 1949.) 


99 


i 

i 


82 

[Hearing of October 14, 1949] 

j 

[Caption Omitted] 

| 

Room 5050, 

Grand Central Terminal Building, 

Friday, October 14,1949. 

| 

Met, pursuant to adjournment, at 10 o’clock a. m. 

i 

Before: 

! 

I 

R. L. Disney, Judge. 

| 

Appearances: 

| 

(As heretofore noted.) 

84 

Proceedings 

i 

i 

i 

The Clerk: Proceed with the case on trialJ 
The Court: On the case on trial I take it,| Mr. 
Counsellor, you have pretty much finished your 
evidence as to details of what your client’s duties 
were or rather business had been. The reaspn I 
mention that is considering the admissions that re¬ 
spondent made yesterday afternoon, it seems tp me 
you do not need any details to show this man has 
been in this business for many years on some con¬ 
siderable scale and so I suggest—I am not trying 
to tell you how to try your case. You are probably 
trying it better than I could if I were in your shoes 
—but I am in a position to— 

Mr. Koschwitz. If Your Honor please, I have 
finished with his testimony in that respect. 

May I now offer the corrected pages which now 
name the proper party respondent? 
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The Court: Any objection? 

Mr. Curley: I have not seen them. If they 
merely substitute the party respondent, I have no 
objection. 

Mr. Koschwitz: It is the same page 1 with that 
correction. 

The Court: I will give you time to look at it. 

Mr. Curley: Could I do it this way, Your 
Honor? It is just a matter of proofreading it and 
I will let you know later on without holding the 
case up. 

85 The Court: Let us leave it this way, in case we 

should overlook it. Unless you tell us to the 
contrary, we will make the substitution. 

Mr. Curley: All right. 

Thereupon— 

JAMES B. ARMSTRONG resumed the witness stand 
and was examined and testified further as follows: 

Direct examination ( Resumed) by Mr. Koschwitz : 

Q. Mr. Armstrong, referring to Exhibit 8 offered in 
evidence yesterday, being a list of customers you had 
served in 1943 and 1944, those were not the only customers 
you served from the time you first began to represent 
your present principals, were they? A. Oh, no. 

Q. Did you have other customers from time to time? 
A. Yes. They were my principal customers, my largest 
accounts. 

Q. Do I understand you would add to your customers 
from time to time and perhaps also, unfortunately, lose 
customers? A. Yes, both ways. 

The Court: Mr. Koschwitz, I hate to interrupt 
you again and interrupt the continuity of your 
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i 

thought but you said yesterday you were going to 

86 change the date on this petition 755-R, and if it is 
necessary we do not want to overlook it. Didn’t 
you say the date May 17, 1945, was erroneous? 

Mr. Koschwitz: The date as it appeared yas 
May 17, 1945, through typographical error. ^The 
correct date I would like to substitute is May 9, 
1947. 

The Court: Can that be done by agreement, 
Mr. Curley? 

Mr. Curley: Your Honor, we denied that state¬ 
ment in paragraph 2 of our answer and I think if 
he wants to substitute we will still deny it at the 
present time. I have not had any chance to check 
the date. 

i 

The Court: Do you object to substituting j the 
date? 

Mr. Curley: It is just a difference of— 

Mr. Koschwitz: This is a copy of the letter, a 
copy of which you attached to the amendment of 
the answer as the correct notice of commencement 
of the proceeding. 

Mr. Curley: All right, I will concede that, j 

The Court: Very well, the date should be 
changed now to what? 

Mr. Koschwitz: May 9, 1947. 

The Court: I will make that change and initial 
it. May 9, 1947, by the stipulation of counsel that 
I shall do so. Proceed. 

Mr. Curley: Before you proceed, may I make 
one observation, Your Honor? In an effort to have 

87 the case move on, I have not objected to the leacjing 
of the witness, but if it is going to go on, I will 
have to object. I do not want to hold the case; up 
and I know we are trying to push along but Ij do 
not like a general leading of the witness all the way 
through. 
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Mr. Koschwitz: I am sure I have not been 
guilty of that, Your Honor, and if at any time I do, 
I am sure it is only with the idea of trying to speed 
up the answer. I do not make it a practice to do 
that. 

The Court: I have a practice of discounting 
evidence that is elicited by a leading question so it 
is not advisable for counsel to do it. 

Mr. Koschwitz: I should think so. 

By Mr. Koschwitz: 

Q. Mr. Armstrong, are your agreements with your 
principals written or oral? A. They are oral. 

Q. Have your agreements with your principals always 
been oral or written? A. They have been oral. 

Q. Are you a graduate engineer? A. No. 

Q. In 1943 or 1944 or at any other time, did you have 
any contract or arrangement with your principals to 
render engineer or technical service for your customer? 
A. No. 

88 Q. If any technical, engineering or metallurgical 

question arises in the course of your filling an order 
for a customer, will you please state to the Court how such 
questions would be handled? A. I would normally, of 
course, contact our customer in that particular case as 
promptly as possible and arrange to put them in touch 
with the proper people at our plants. A metallurgical 
problem going to our metallurgists, a salesman’s prob¬ 
lem to the sales department, a production to the produc¬ 
tion department, but in most cases they would go to the 
sales department to have them put our man in contact 
with the customer. In fact, they would send the man down 
with me to see the customer, or I would sometimes ar¬ 
range to take the customer up to the plant in order to 
discuss the situation with the proper people at our plants. 
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i 

j 

Q. Are your services in that regard compensated: for 
in the commission you receive on the sales? 

Mr. Curley: I object, Your Honor. I thinfc it 
is stipulated what his compensation is for. 

The Court: If it is in the stipulation, let us 
not go over it again, of course. 

Mr. Curley: Not only that but I think ini my 
amendment to my answer yesterday, I think i we 
agreed on that. 

Mr. Koschwitz: You agree he did not render 
any engineering service for his principals? 

89 Mr. Curley: I am simply trying to bring out 

that his commissions covered everything for all of 
his services. 

The Court: The objection is overruled. We 
are taking more time to check it up than to answer 
the question and I do not think it is relevant. 

The Witness: Yes. 

Mr. Curley: Let us have the question read back 
so the witness will know exactly what he is an¬ 
swering. 

Mr. Koschwitz: Will you kindly read the ques¬ 
tion back, Mr. Reporter? 

(The pending question was read.) 

The Witness: Yes, that is correct. 

i 

i 

i 

! 

By Mr. Koschwitz : 

Q. Did you during 1943 and 1944, Mr. Armstrong, or 
at any other time have any understanding or arrange¬ 
ment with any of your principals to solicit or procure! for 
them a contract or contracts with any of the Government 
departments, or agencies, or any sub-contracts under Such 
contracts? 

Mr. Curley: Your Honor, I think first that we 
have to break that question down. I just do I not 
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think Mr. Armstrong can answer that question as 
far as sub-contracts. If counsel wants to ask the 
question as to whether petitioner procured any con¬ 
tracts directly with the Government I think he 
might know the answer, but I am sure Mr. Arm¬ 
strong has no knowledge on the sub-contracts or 
90 whether the contracts he procured went into war 
work. He has already stipulated they went into 
war end work so he cannot ask that. 

Mr. Koschwitz: Your Honor, I think his posi¬ 
tion is wrong on that. This is an experienced busi¬ 
nessman. I think he can answer that question. 

Mr. Curley: I would like to have the question 
broken down and not a broad general answer in 
the generalities that have been asked in the ques¬ 
tion. He says 1943, 1944 or anytime. What do you 
consider “anytime”? It can be taken back to any 
time. 

The Court: The question is exceedingly broad. 
I will sustain the objection. 

Mr. Koschwitz: Shall I reframe the question? 

The Court: Yes. 

By Mr. Koschwitz : 

Q. Did you during 1943 or 1944.or at any other time 
during the representation of your companies have any 
contract or arrange with your principals to solicit or pro¬ 
cure for them a contract or contracts with any of the 
United States Government departments or agencies? A. 
No. 


Mr. Curley: I object to that, Your Honor, on 
the same grounds. It is the same question. I move 
to strike the answer. 

The Court: It is not the same question because 
he did not use sub-contracts. State your objection. 
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Mr. Curley: My objection is, if I remembef the 
question correctly, he goes back to the early part of 
his employments with these people. We are inter¬ 
ested only in 1943 and 1944. 

The Court: In that respect, the objection will 
be overruled. If it is not material as to the ye^rs it 
is not going to injure us. We are interested, of 
course, in only these two years. The question is 
broad but it is not harmful as far as we are con¬ 
cerned. Proceed. 

Mr. Koschwitz: I bring this out, Your Hqnor, 
to have a bearing on the nature of this man’s bccu- 
pation. 


By Mr. Koschwitz : 

Q. Now, did you during any of the times I mentioned 
have any contract or arrangement with them to solicit or 


procure any subcontracts under any prime contracts 
the Governmental departments or agencies? 


with 


Mr. Curley: I object to that, Your Honotf, on 
the same grounds I made my original objection, He 
does not know. He cannot know. He would ipake 
the contracts with the General Electric Company 
but he has no knowledge except by hearsay ds to 
what General Electric is going to do with that. 

The Court: Maybe I do not appreciate the 
situation, but why could not this gentleman solicit 
a subcontract as well as he could a contract? Could 
92 he have something to do with someone getting a 
sub-contract? What I am thinking of is if there 
was a contract we will suppose in existence along 
his general line of activity and he could make Some 
money by getting somebody as subcontractor uhder 
that, isn’t that entirely possible? 
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Mr. Curley: The way Your Honor has inter¬ 
preted the question, I agree 100 percent. That is 
not the way I interpret the question. 

The Court: I can only take the words. 

Mr. Curley: If the question means this—let us 
assume the fact of General Electric, which is the 
first one named on Exhibit 8, if Mr. Armstrong was 
attempting to secure a contract for his principals, 
General Electric, which contract he procured would 
in effect be a sub-contract to General Electric’s 
prime contract with the United States Government, 
that is one interpretation. But if he talks about 
securing subcontracts in any other way then I 
object to it. 

The Court: Is this what you meant That you 
consider it hearsay for him to answer and attempt 
to give any information with reference to subcon¬ 
tracts made by a contractor for whom he might 
have gotten a contract with the Government t Is 
that what you meant 

Mr. Curley: I would rather use specific names 
if we can, Your Honor. Let us assume A, B, and 
C. I think it would be hearsay for him to answer 
93 if he is representing the A Company account, in 
answering for anything except the A Company. 

The Court: He does not know whether they 
have subcontracts t 

Mr. Curley: He does not know whether that is 
a sub-contract to a prime contract. Now, if the A 
Company that he was procuring a contract for, let 
us take his principals, the Endicott Company, if he 
was procuring a contract for Endicott with General 
Electric, I have no objection to his testifying as to 
that, but I have objection to him testifying as to 
what contract General Electric had with somebody 
else because he does not know. It is hearsay. 
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The Court: I only want information. I will 
underline it. I want information, not hearsay and 
if by this question the witness expects me to believe 
that he knows about subcontracts that may be made 
by a prime contractor for whom he solicits business, 
I would think the objection is good and I Would 
not consider that he knew that without further 
explanation. j 

Mr. Koschwitz: Your Honor, I feel it was a 
matter of common knowledge during 1943 and 1944, 
the war years particularly, that prime contracts 
were being obtained by contractors with gdvern- 
mental departments and I would say it was Some¬ 
thing a court might take notice of. It was coijnmon 
knowledge among business people and among us 
94 attorneys and I imagine among many laymen that 
these prime contracts were being issued and! then 
broken down as various sub-contractors j here 
awarded various subcontracts. 

The Court: Some contractors might have; sub¬ 
contracts and some might not. 

Mr. Koschwitz: That is correct. There might 
not be any sub-contracts. But in many instances— 
I would not say most instances—there were! sub¬ 
contracts written and I can ask this witness if he 
knew that. 

The Court: It is just a question of whether the 
information is true or whether it is hearsay, j Pro¬ 
ceed. 

Mr. Koschwitz: May the witness answer that 
question, Your Honor? 

The Court: Read that question to me, Mr. Re¬ 
porter. 

(The pending question was read.) 

The Court: I will permit that question in so 
far as the witness has answered. I will restridt his 
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answer if and when given as referring only to sub¬ 
contracts which he directly obtained. I will take 
the answer that way. 

Mr. Curley: May I take the word 4 ‘them” and 
substitute what counsel means by “them”? I think 
it is ambiguous. 

Mr. Koschwitz: His principals. 

The Court: All right, his principals. Do you 
understand the question? 

95 The Witness: No. 

By Mr. Koschwitz : 

Q. Did you at any of the times I have mentioned ever 
solicit or attempt to procure for your principals any 
Government business whatever? A. No. 

Q. Were you ever instructed by any of your principals 
to do so? A. No. 

Q. During 1943 and 1944 or at any other time during 
the representation of your present principals, was any 
part of your commissions contingent upon the procure¬ 
ment by you for your principals of any Government con¬ 
tract or sub-contracts? 

Mr. Curley: Just a minute. I object, Your 
Honor. This whole line of questioning is going 
contrary to the stipulation. We have stipulated in 
here that some of the contracts that Mr. Armstrong 
procured had a war end use. 

Mr. Koschwitz: Just a minute, Counsel. 

Mr. Curley: Let me finish. I have an objection. 
We have stipulated they have a war end use. He 
is making statements that he never procured any 
sub-contracts with the Government. 

The Court: This witness has just testified he 
never got any Government business at all. 

Mr. Curley: He answers these questions and 
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96 they get out before I get a chance to object: It is 
contrary to this stipulation. 

Mr. Koschwitz: They apply to a definite provi¬ 
sion of the law. I am attempting to show by his 
testimony and I will show otherwise he did not 
come within the provisions of the law and one of 
those provisions is the solicitation and procurement 
of Government business and Government business 
that is based upon the solicitation and procurement 
of such Government business. 

To this statement, might I add the very first 
paragraph? It is hereby stipulated that the follow¬ 
ing are accepted as facts and so forth, then we 
state the right is reserved to both parties to Intro¬ 
duce evidence at the hearing provided such niatters 
are not contrary to the matter herein stipulated. 
I submit, Your Honor, the evidence is material to 
our case and it is not at all inconsistent with the 
stipulation as to facts as to the 1943 and 1944 oper¬ 
ations of this gentleman. 

The Court: What then do the words “war end 
use” mean in your stipulation, because what you 
are now appearing to prove appears to be incon¬ 
sistent with the explanation of war end use. 

Mr. Koschwitz: Well, we were discussing that 
yesterday. It is hard to get an accurate definition 
but admittedly, no argument about that, a certain 

97 amount, a certain percentage of his production 
would ultimately go into the war effort or to gov¬ 
ernmental use in connection with the war effdrt. 

The Court: I will hear from you. 

Mr. Curley: If Your Honor please, I think that 
what he is asking the witness to do is express an 
opinion or conclusion of law. This petitioner raises 
a question for you to answer as to whether he is 
under the provision of Section 402(a) (5)B of the 
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Act which says he is a contractor or sub-contractor. 
If the petitioner wants to prove the actual con¬ 
tracts and the type of contracts he procured by any 
means and what he did with them, I have no objec¬ 
tion to that. He can ask the petitioner’s witness 
whether he procured any sub-contracts. You are 
then asking him to make a conclusion which you 
yourself, Your Honor, are going to have to make. 
He is not qualified to make that conclusion. He is 
only qualified to say what he procured, what con¬ 
tracts he procured and who he procured them from, 
His whole line of questioning is centered on that 
point. 

Mr. Koschwitz: Your Honor undoubtedly will 
see the pertinence of these questions because this 
fact of contingency or non-contingency of Govern¬ 
ment contracts is stressed by the provisions under 
this particular section. I can appreciate why the 
gentlemen would oppose the introduction of such 
evidence but I feel it is very, very material to our 
case. 

The Court: Well, you gentlemen are in agree- 
98 ment this is an (a)(5)B case? 

Mr. Curley: (a)(5)B. 

Mr. Koschwitz: That is right, (a)(5)B. 

The Court: And, of course, you have a right to 
use your strategy to make the proofs along the 
general lines of the language of that section but 
that, of course, does not mean that questions and 
answers in effect in the language of the statute or 
in general would be sufficient to make the necessary 
proof and would not be subject to objection. They 
are calling for conclusions of law on the part of 
the witness. 

Mr. Koschwitz: I could easily rephrase that to 
ask if his compensation was conditional on his 


James B. Armstrong, Petitioner, direct 

getting any Government business; whether it was 
dependent in any way on getting business wiljh any 
of the Government departments or agencies. 

The Court: Now, Mr. Reporter, I want you to 
read me that last question again. 

Mr. Curley: Before he reads it, Your Honor, 
may I make one statement? 

The Court: Yes. 

Mr. Curley: I have tried to object not only to 
this question but to that whole line of questions 
where he is coming in with the term “contract” 
and “sub-contract” in the last five or six questions 
that have been asked. 

j 

(The pending question was read.) 

The Court: Why wouldn’t he know? 

Mr. Curley: Your Honor, I have no objection 
to petitioner putting into evidence from whom he 
procured the contract and what he procured, but I 
do object to this conclusion as to whether if is a 
contract or sub-contract which the petitioner is try¬ 
ing to get in under the term of the law. I do not 
think he knows the definition of the Renegotiation 
Act as applying to contracts and sub-contracts. If 
he wants to bring it in and prove exactly what 
contracts, I won’t have any objection. 

Mr. Koschwitz: We will say he did not procure 
any contracts where his compensation wasi con¬ 
tingent on securing Government contracts. I! think 
your point is inconsistent. 

Mr. Curley: If the witness is asked from whom 
he procured contracts or sub-contracts and I from 
whom, I have no objection, but this is calling for a 
conclusion. 

The Court: Yes, I think that is calling |for a 
conclusion. I think you will have to satisfy this 
Court that it is no general statement. They do call 
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for a conclusion there. You will show what con¬ 
tracts they were so I will know what the facts are 
and not conclusions on the part of the witness. The 
objection is sustained. 

Mr. Curley: Your Honor, will you sustain my 
objection on all of those questions? 

The Court: I would not want to sustain the 
objections in a blanket way. Not without going 
back on those. My ruling has indicated the view I 
100 will take of these matters are covered by the previ¬ 
ous question. 

Mr. Curley: Thank you. 

The Court: We will have to know the facts 
rather than general generalities. 

Mr. Koschwitz: Your Honor, what I am trying 
to bring out here is the terms of his agreement. In 
other words, did his agreement or arrangement 
with his principals involve the solicitation of Gov¬ 
ernment business? And did his agreement or ar¬ 
rangement provide in any way that his compensa¬ 
tion would in any way be dependent upon or condi¬ 
tioned upon the procurement of Government busi¬ 
ness? That is what I am trying to bring out. 

The Court: Yes, I appreciate that, Counsel, but 
you are, in asking him that general question, calling 
for a conclusion that might not satisfy an examina¬ 
tion of the facts. 

Mr. Koschwitz: Your Honor, I take exception 
to his contention that that is a conclusion. I am 
really asking him for a statement of fact, what does 
his agreement provide. There is no conclusion. I 
am permitted to ask if a man has a contract to get 
pay on condition that he remain with his employer 
for a certain period of time or on condition that he 
solicit certain types of industry or that he operates 
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in one territory—I think this is another condition. 
I think it is a fact, not a conclusion. 

The Court: I have passed on that objection and 

101 I have considered the thoughts you are expressing. 
I sustain the objection. 

Mr. Koschwitz: Will Your Honor note my ex¬ 
ception to the rulings? 

The Court: Yes, exception allowed. 

| 

By Mr. Koschwitz: 

Q. Mr. Armstrong, did you solicit for your principals 

in 1943 or 1944 any Government contracts? 

Mr. Curley: Just a minute. May I ask you to 
explain—do you mean by that—I am trying to 
keep this record clear, Your Honor, so there is no 
misunderstanding—do you mean by that did he 
solicit contracts of any Government agency? 

Mr. Koschwitz: Yes. 

Mr. Curley: Did he go directly to them? 

Mr. Koschwitz: Yes, did he go to them. 

Mr. Curley: I will concede for the record that 
he did not procure any contract directly with the 
Navy Department or the Army. I will concede 
that in that sense he is a sub-contractor. 

Mr. Koschwitz: That is the whole issue in the 
case. 

Mr. Curley: I will concede for the record and 
I have been willing to do this all along, that Mr. 
Armstrong did not go to the Navy Department and 
solicit a contract directly from the Navy Depart¬ 
ment nor from the War Department. He did not 
procure a contract directly. 

102 The Court: I take it it is so stipulated. ; 

Mr. Koschwitz: I am sorry, I won’t go along 
on that stipulation, Your Honor. 
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Q. Mr. Armstrong, did you call on any representative 
or any employee or official of any Governmental depart¬ 
ment or any agency of the United States Government in 
an effort to procure business from your principals from 
such persons? A. No. 

The Court: You said “from your principals.” 
Did you mean for your principals? 

Mr. Koschwitz: For your principals, yes. 

The Witness: The answer is no, Your Honor. 

By Mr. Koschwitz : 

Q. Did you ever communicate with any procurement 
officials in any department or agency to attempt to sell to 
those officials the products of your principals? A. No. 

Q. Did you have any understanding with any of your 
principals that it was part of your job to do that? A. No. 

Mr. Curley: Just a minute. Do you mean to 
procure directly? 

Mr. Koschwitz: Part of his job to call on these 
people and to try to get business from them. 

103 Mr. Curley: We are back again to this term 
“people.” I object to these general statements. 
Did he mean did he call on a Government agency? 
Then I will not object to it. 

Mr. Koschwitz: That is what I meant. 

The Court: Is that what you meant? 

Mr. Koschwitz: Yes. 

The Court: Then I take it he has no objection. 
By Mr. Koschwitz: 

Q. Did you have any understanding with any of your 
principals at any of the times I mentioned or at the pres¬ 
ent time to call on any Government procurement office? 
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Mr. Curley: I object to the “present time.” 

The Court: Strike the present time. 

Mr. Koschwitz: Yes, strike the present time. 

The Witness: The question is limited then to 
1943 and 1944? 

Mr. Koschwitz: Or at any other time during 
the present representation of your present; prin¬ 
cipals. 

Mr. Curley: Will you read the question back, 
please? 

The Court: Strike the answer the witness gave 
until we get the question. 

(The pending question was read.) 

Mr. Curley: If you strike “the present Itime” 
I have no objection. 

104 The Court: We have stricken “We have no in¬ 
terest in that.” Now, you may answer. 

The Witness: The answer is no. 

i 

i 

* 

By Mr. Koschwitz: 

Q. Do you have or did you have at any of the times I 
mentioned any arrangement or agreement or understand¬ 
ing of any kind with any of your principals that any part 
of your commission would be received only if you got 
Government business or business with any of the Govern¬ 
mental agencies or departments? 

Mr. Curley: I object. I am again back to the 
question when you say “Governmental departments 
or agencies” do you mean procured directly from 
the Army Department and the Navy Department? 
Then I have no objection. If you mean the general 
term contract or sub-contract, then I object. | 

Mr. Koschwitz: The gentleman has objected to 
my using general terms and now I am getting down 
to specific terms like business and now he waists me 
to go back to the terms of the statute. 


i 

i 

| 

i 
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Mr. Curley: I want you to spell out exactly 
what you mean in this question and answer. 

The Court: Let me get my bearings here. You 
gentlemen know this case much better than I do. 
Is the point here the difference between direct con¬ 
tracts with the Government and sub-contracts? Is 
that the point? 

Mr. Curley: I will state definitely what the 
105 issue is as far as I am concerned. As I said, I am 
willing to concede on the record that the petitioner 
did not in acting for his principals go to any of the 
Navy Departments directly and procure a contract 
for his principals. I will not concede—in fact, it 
is our position that he did procure and is a sub¬ 
contractor under the terms of (a)(5)B. 

The Court: State that again. 

Mr. Curley: It is our position he is a sub¬ 
contractor under the interpretation of Section 
403(a) (5)B and that he has to spell out in each of 
these questions exactly whom he is talking about 
and who he goes to. These broad statements are 
confusing to the Court. 

The Court: Let me have the last question read. 

(The pending question was read.) 

The Court: Now, in that general language you 
would cover contracts or sub-contracts and that 
seems to be the crux of the matter here. And the 
general statement as stated or covered or implied 
that he had solicited or gotten any sub-contracts 
would appear to call for a conclusion. I will sus¬ 
tain the objection to the question in that form. Ex¬ 
ception allowed. 

Mr. Koschwitz: By reference to the wording of 
Section (a)(5)B, Your Honor will see that what I 
am attempting to do here is to show to the Court 
that this gentleman does not come within the defi- 
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nition of a sub-contractor and you will notice that 
one of the requirements would be that his compen¬ 
sation is not payable, is not contingent upoft the 
procurement of a contract or sub-contract ojf the 
department or determined with reference to the 
amount of such contracts or sub-contracts. 

The Court: Yes, I appreciate that, Counsel. 

Mr. Koschwitz: It is my feeling, Your Honor, 
that all of the evidence that I am trying to bring 
out in that regard has very, very pertinent applica¬ 
tion to the very provision of the law that they| rely 
on to renegotiate this man. 

The Court: I understand your position pnd I 
think, I understand the object of this statute and 
the wording of this statute but I still think | your 
question calls for a conclusion as to what a sub¬ 
contractor is and the objection is sustained It 
appears to be necessary to show what contracts 
they were so we will know their nature. 

Mr. Koschwitz: When you say “what contracts 
they were” may I ask Your Honor to what! con¬ 
tracts do you refer? He says he has nonej No 
contracts, no sub-contracts and no business !with 
any of the Government departments. 

The Court: It is necessary it seems to n;ie to 
know what contracts he did have so we may Jmow 
whether they were sub-contracts within that statute 
and by my ruling which I have already made I am 
not going to discuss much more. I am holding that 
it is necessary for us to know what contracts he 
did have so that this Court may arrive at the! con¬ 
clusion as to whether there were sub-contifacts. 
That is the heart of the matter. 
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107 By Mr. Koschwitz: 

Q. Did you secure for your principals at any 
time any contracts with the United States Government de¬ 
partments or agencies? A. No. 

Q. Did you procure or solicit for them or attempt to 
procure or solicit for them any such contracts or any sub¬ 
contracts? A. No. 

Q. Under prime contracts with the Government? 

Mr. Curley: Just a moment. 

The Court: Strike the answer. Do not answer 
until we get through with the objection. 

Mr. Curley: I am going to object to the ques¬ 
tion on the same grounds. 

The Court: It is the same question. Objection 
sustained. 

Mr. Koschwitz: Your Honor, I am at a loss to 
understand what information I am supposed to 
bring out. I cannot ask him if he had any arrange¬ 
ment to procure or solicit Government contracts 
and apparently there is an objection if I ask him 
if he did solicit or obtain from them any contracts 
but it is essential for me to show that this man did 
not get any Government business and was not sup¬ 
posed to. 

108 The Court: Counsel, from this point it appears 
—and I mean from the bench here—it appears 
there is a difference between you gentlemen as to 
whether or not this petitioner—although it appears 
to be admitted—that he had no prime contracts 
directly with the Government—there appears to be 
a question of fact as to whether or not he had what 
comes within the term “sub-contract” within this 
statute. 

Now, it becomes necessary for you to show or 
for there to be shown the situation in that respect 
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and that, of course, is a general statement. As gen¬ 
eral as any of your questions. But it does not;seem 
to me and that is what I am holding, I am trying to 
explain what I am holding, that for you to ask the 
witness the question summarized this way, *‘Did 
you have any sub-contracts with the Government?” 
although I can appreciate the fact in looking at 
them one way that is a fair question but I dp not 
think it is a question that will give me the informa¬ 
tion I need in this case because if he had thej con¬ 
tracts which he might not call sub-contracts with 
the Government but your opponent might call them 
sub-contracts with the Government, it becamesithen 
not a question of conclusion but a question of fact. 
It would therefore seem to us to be necessary for 
us to know what contracts he did have and with 
whom so that we may then know whether they come 
within this general provision of sub-contracts \|rtiich 
might come under this statute. So as far as I can 
see, it is going to become necessary to show what 
contracts he did have for our examination. 

109 That is the conclusion I have come to and the 
objection is sustained. It may put a heavy burden 
upon you but it seems to me to come within the 
meaning of the statute. 

Mr. Koschwitz: However, I do believe that that 
would be an extremely heavy burden in this case. 
That would mean the examination of I guess aill of 
the business that he got for his principals and as 
I will bring out from him now that it is not his job 
to get contracts but to get purchase orders and that 
his work is limited to that. 

The Court: I want to make an inquiry now so 
that I may be sure that I am defining properly the 
issues between you. I want to make an inquiry now 
of Government counsel. 
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In my statement, is that broader or narrower 
than yonr view? The view you are trying to 
express in your objections? I am not trying to 
broaden this trial unnecessarily and I do not think 
anyone does. 

Mr. Curley: May I have the reporter read back 
your statement or may I ask you to rephrase it? 
I do not want to answer it without having it before 
me. 

The Court: It seems to me that is what the 
objections entail and that is the rulings I made. 
Now, read the statement such as it was, Mr. Re¬ 
porter. I will add this as it seems to me the whole 
point is here whether a certain contract is or is not 
a sub-contract and the appellation of it as such by 
the witness does not make it so and therefore the 
110 question is too general and calls for a conclusion 
and we must have the facts. 

That is the view I am taking but I do not want 
to take it to such an extent that it will broaden the 
trial beyond the necessary limits or beyond what 
limits may be necessary and reasonable. 

Now, read my statement, Mr. Reporter. 

(The record was read.) 

The Court: Now, I have talked too much 
already. The idea that I have expressed is that 
it would seem to me necessary for the petitioner 
so to speak to lay his contracts on the table before 
us so we can decide whether they are sub-contracts 
or not within the meaning of this statute. That is 
very broad. If it is a broader requirement than 
even your view is, then I want to know it. 

Mr. Curley: It is not, Your Honor. My view is 
very succinctly crystallized in your statement that 
the reporter just read back to us and my position 
is this: I believe that the petitioner procured some 
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contracts. Now, I believe that those contract? that 
he procured for his principals were sub-contracts 
under the term as defined in Section 403(a)!(5)B. 
I do not believe that the petitioner himself can 
define the term * ‘ sub-contract” as used in Section 
(a)(5)B. That is the Court’s definition. 

Mr. Koschwitz: If Your Honor please, if he 
111 insists on that, I am afraid I will have to plead 
complete surprise because we stipulated for an 
audit as is customary in many cases of his books 
and records and this stipulation was drawn tip on 
the basis of the results of the audit and front that 
audit it seems to me it certainly appeared this! peti¬ 
tioner was interested in making sales and sales on 
purchase orders and I am sure that investigation 
disclosed the large volume and the great member 
of transactions that would be involved in the sales 
consummated in those two years and which I want 
to bring out just the nature of the transactions. 

The Court: I appreciate your situation fully. 
If we have to know the natures of all of his; con¬ 
tracts during that period, of course it is going to 
be a heavy burden upon you. But unless you gen¬ 
tlemen can get together and indicate just what con¬ 
tracts are in issue—I suppose this gentleman did 
do business with people besides the Government— 
that it would be useless for us to examine—unless 
I just leave it to the witness to define so to ?peak 
the term “sub-contract,” I cannot do that. It is 
difficult enough for the Court to define this in the 
past. 

Mr. Koschwitz: He can state to the dourt 
whether it is his contention that these purchase 
orders which were secured by the petitioner were 
subcontracts within the meaning of the statute! and 
since his compensation was earned with reference 
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to the amounts of the orders, therefore he came 
within the statute. I think if that is his contention 

112 which I think it is, then of course we lock horns on 
that. It was not the type of contract that was 
envisaged by this law when it was considered. 

The Court: From this point—as I said from 
this bench—I have got to be satisfied as a question 
of fact and not merely as a question of definition 
by the petitioner himself as to what is a sub¬ 
contract Now, that would appear to me to entail 
examinations of all of his contracts, if necessary, 
so I would know whether or not they do come 
within the statute as a matter of fact and that it 
does put a heavy burden on you, I can see that. 
Unless there is some way of narrowing the issue 
but logically to me that is exactly the proof I have 
got to have. 

I would not find for you merely on these broad 
generalities that the witness might express that he 
did not have any sub-contracts. I would not find 
for you at all. I do not think that is sufficient 
proof. 

Mr. Koschwitz: Your Honor, this is anticipat¬ 
ing the proof that I want to bring out. I think it 
would satisfy the Court in that respect but I think 
the gentleman will concede and I will bring out that 
his business consisted of getting purchase orders 
and sales and that involved a huge number of 
orders received over the years and particularly a 
large number in 1943 and 1944 and the attempt to 
even break those orders down and try to trace and 

113 find how much was governmental end use and how 
much was civilian use kind of staggered the prin¬ 
cipals and when we reach those figures the Services 
and Sales Renegotiation Section and even in the 
audit here, they were content to rely on an estimate 
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given by the principals because a huge amount of 
detail would be involved and I am perfectly willing 
to bring out testimony of the nature of his business 
if that would facilitate the trial and they will so 
concede. But again I do feel if I bring out his 
business was the solicitation of orders and making 
sales as part of my proof preliminary to tljiat, I 
should prove that his compensation was not de¬ 
pendent upon making any such sales to the Gov¬ 
ernment departments. 

The Court: I have passed on that point. 1 ; We 
are beyond that. 

Mr. Koschwitz: Yes. 

The Court: Now, there is a question it seems 
whether the proof can be made at this time or 
whether you are so surprised as not to be able to 
produce them. 

Mr. Koschwitz: I do not have any of those 
records and I think it would be very voluminous 
to get all the purchase orders. If he will insist on 
proof of that kind—I won’t say it is impossible but 
it is going to put a lot of people to a lot of incon¬ 
venience. 


Mr. Curley: Your Honor, I cannot see where 
the petitioner is in complete surprise here. If I can 
direct Your Honor’s attention to the stipulation let 
us take the bottom of page 2 of the stipulation in 
446-R and listed below are the receipts received by 
the petitioner in the year 1943 from each of his 
principals and the rates of commission on which 
said receipts were based. 

Then, at the top of page 3 we have the name of 
the company, commission, percentage, the word 
“Receipts” under which there is a sub-title “To¬ 
tal”. Now, there is listed $70,000, approximately, 
worth of receipts he received from the principals. 
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We have stipulated that $6,000 approximately was 
received on civilian business and we have also stip¬ 
ulated that approximately $63,000 was received on 
business that had a war end use. That is the result 
of the investigation. 

Nowheres in the petition—we cannot raise it 
now—but nowhere in his petition does he raise his 
sales or income. Nowhere does he raise it. We 
have checked these figures. 

Mr. Koschwitz: We had a discussion on that 
and I pointed out to you our cooperation in getting 
these stipulations audited and I understood there 
would be no objection raised on that score and I 
would say it is rather late to raise it. 

Mr. Curley: I have no objection to the stipu¬ 
lation here. If you want to tell the Court exactly 
how it was originally you can tell or I can tell. 

Mr. Koschwitz: I think the gentleman who pre¬ 
pared the report is right here in court and knows 
115 how. We furnished estimates or the principals did 
on the original inquiry by the Navy Department but 
as I understand it it was necessary to estimate the 
amount of civilian contracts and that was accept¬ 
able both to the Navy Department in their uni¬ 
lateral determination and to the Justice Depart¬ 
ment in arriving at this stipulation. 

Mr. Curley: It is still acceptable to me, Your 
Honor. I am still standing right by the stipulation. 
What happened has happened and I want Mr. 
Koschwitz to correct me on this. There was no 
problem in checking the total income received by 
Mr. Armstrong. 

Mr. Koschwitz: The investigator had the use 
of Mr. Armstrong’s offices and facilities for some 
weeks. 

Mr. Curley: That is the truth. We verified 
with Mr. Armstrong’s principals the percentage of 
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work which they had which they said was war end 
work. A certain percentage of the Cooper Alloy 
Foundry was civilian work. 

I am standing right on this stipulation. Tj. am 
not denying it, Your Honor. This work was war 
end use work. I am asking the witness whether he 
had— 

The Court: You admit he had no prior con¬ 
tracts and you do not so contend? 

Mr. Curley: That is right. j 

The Court: And you now say, as I understand 
this contention between the two of you that, you 
116 have stipulated in both cases that there were | cer¬ 
tain amounts, certain proportions and you have 
given them exactly in dollars and cents what it is 
that is out of this picture because it is civilian. 

Mr. Koschwitz: That is right. 

The Court: But that there is another amount 
in the first case or at least in the 446-R cas£ of 
$63,000 in round numbers and in the other case 
$31,000 in round numbers that you have agreed had 
a war end use. 

Now, as I understand the respondent’s conten¬ 
tion that it is not sufficient for the petitioner merely 
to testify that he had no sub-contracts, it will be 
admitted that he had no prime contracts and that 
we need the facts to show whether or not there 
were such contracts limited to sub-contractsi it 
appears, as comes within the terms of this statute. 
We need the facts to show that and not merely his 
statement there were no such sub-contracts with the 
Government. 

Mr. Koschwitz: Then we come to the question 
if he had no contract—maybe I am talking about 
the wrong contract or arrangement at this point, 
but first of all he says he had no contract or 
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arrangement to solicit or procure these Govern¬ 
ment contracts or subcontracts. So not having any 
such contracts we cannot show any. 

Now, the proof as to what he did obtain, 
whether it was a contract or a sub-contract, the 
only thing we can show—as I say I was anticipating 
117 the proof a bit—it was only his job to make sales 
like an ordinary commission salesman and not nego¬ 
tiate a contract or a sub-contract or procure one 
of those things but to pick up a purchase order if 
he could. 

The Court: Is that your position, that he was 
a salesman? He was not making any contracts? 

Mr. Koschwitz: That is right. 

The Court: Then isn’t it rather obvious that 
we are going to have to have the full facts in this 
to determine as to what his position was? It seems 
to me so. 

Mr. Koschwitz: That is what I was trying to 
bring out. He was a manufacturer’s sales repre¬ 
sentative. That is maybe a more dignified term 
than a commission salesman. 

The Court: I got that long ago. 

Mr. Koschwitz: And I was trying to bring out 
in his testimony that that is what he did, go around 
and get orders. 

The Court: You may want to bring out more 
details to show that situation and I would not 
inhibit you in that respect. We have come to an 
impasse in this case. I am going to require you 
to show, not by asking this gentleman whether he 
had any sub-contracts, but to go into this farther. 

What it is going to take I do not know. You say 
you are not prepared. I am not going to let you „ ^ 
be prejudiced by being caught unawares. 

Mr. Koschwitz: That would involve merely to 
prove it an examination of every purchase order he 
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procured and forwarded to his principals. I can 

118 bring out that was his business, to get purchase 
orders for their products like any salesman^ then 
the sum total of his sales as found and as reported 
in this stipulation would be the sum total of the 
orders which he had obtained for his principals’ 
products. 

Now, I understood that this stipulation had been 
prepared after an examination of the record^ and 
I will have to be enlightened on that by Mr. Ryan 
who made the investigation, as to just whjat he 
examined to reach the conclusion on Hie amount of 
sales. 

Mr. Curley: Your Honor— 

The Court: Just a moment. It is your position 
apparently that this gentleman was a salesman 
despite this high sounding title? 

Mr. Kosehwitz: Exactly. 

The Court: And selling this stuff regardless of 
whether it had a war end use or regardless of 
whether it was on a contract or subcontract or 
what-not, that he merely sold it and did not do 
those things which were in the statute? Is that 
the gist of your position? 

Mr. Kosehwitz: That is our contention. 

The Court: What have you to say? 

Mr. Curley: I am willing to stand on this stipu¬ 
lation. I do not want to go into long proof.! We 
always try to eliminate as much as possible the 
actual proof and we have stipulated as much as we 

119 can. We stipulated in this case that Mr. Arm¬ 
strong received a certain amount of income. We 
have taken that receipt and broken it into two 
groups. 

The Court: Yes. 
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Mr. Curley: I am perfectly willing to stand 
right on that but I do not want the petitioner try¬ 
ing to give conclusions of law. 

Mr. Koschwitz: Your Honor, could I ask if he 
would be willing to make a concession and get 
us over this impasse that we recognize? He has 
present with him the gentleman who gave us the 
data on this agreement. If he would confer with 
him and can see that all of the sales which I 
recorded here were the result of sales which Mr. 
Armstrong made on purchase orders received? If 
it will help then we could bring in a form of pur¬ 
chase order which they get and say that is the basis 
of the sale in each instance. That would help us. 
Mr. Ryan here made the investigation and will 
know exactly what he examined and if Mr. Curley 
would confer with him we might reach some basis 
for a concession here that would help us over the 
impasse. 

Mr. Curley: May I ask counsel for the peti¬ 
tioner whether he is now raising the question to 
ask this Court to say that the obtaining of a pur¬ 
chase order is not a contract or sub-contract? In 
other words, are you saying and going off on a 
tangent as I look at it, not even in the pleadings, 
that a purchase order is not a contract or a sub¬ 
contract? 

120 Mr. Koschwitz: I am only saying that that is 
what this man—the other is only a matter of inter¬ 
pretation. It is a matter interpretation as to 
whether it is a sub-contract as envisioned in para¬ 
graph (a)(5)B, whether it was his job to obtain 
that kind of subcontract that the legislators had in 
mind when they drew that, when they considered 
the law and enacted it. 
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Mr. Curley: Haven’t we stipulated that Mr. 
Armstrong got a certain amount of income, a| cer¬ 
tain amount of it was received on goods that; had 
a war end use and others had other civilian use? 

Mr. Koschwitz: Sales. 

Mr. Curley: We have stipulated he received 
income on sales he made and certain of the Sales 
he made had a war end use and others had a 
civilian use. 

Mr. Koschwitz: And you have stipulated that 
his commission was on sales. That is stipulated. 

Mr. Curley: Yes. 

Mr. Koschwitz: Now, if it would not be so 
painful for my adversary to go a step further and 
say the sales were on purchase orders, I think the 
gentleman examined my purchase orders when he 
was in the office of the witness. 

Mr. Curley: I do not think my investigation 
or the agent who made the investigation shouljd be 
called upon to state a matter of law. We havb got 
121 the facts here. He has got sales, he has got income 
from sales and we have stipulated the war end use 
and the civilian. 

Mr. Koschwitz: I am trying to get a solution 
here that will help us along. 

The Court: Apparently we are not able tb do 
it. I have ruled that the last question was objec¬ 
tionable. I think maybe to get our bearings a little 
bit we would like you to read that question. Then 
we will see if we can do anything further and if 
we cannot we will adjourn until sometime that we 
can. 

Now, Mr. Reporter, can you find that last ques¬ 
tion? 

(The pending question was read.) 

The Court: We will recess at this time. 

(A short recess.) 

i 

I 

i 

i 
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The Court: What have you to say, gentlemen? 

Mr. Kosehwitz: I understood my adversary to 
say, Your Honor, he might be willing to concede 
that the commissions on sales which were totalled 
in the stipulation were commissions received on 
purchase orders. 

Mr. Curley: I did not say that. I said I would 
concede that the income received by the petitioner 
set forth in the stipulation was income received on 
sales which petitioner made for his principals. 

The Court: I did not get the last two or three 
words. 

122 Mr. Curley: Sales which he made for his prin¬ 
cipals. 

The Court: In other words, they were com¬ 
missions on sales made for his principals? 

Mr. Curley: That is correct. I do not want 
to stipulate the word “purchase order” because 
there again you got a definition. The Court has 
decided that purchase orders are a contract. That 
was the Tip Davis case. 

Mr. Kosehwitz: The law specifically says a 
purchase— 

The Court: I have sustained the objection to 
the general question. 

Mr. Kosehwitz: May I ask a few questions of 
the witness? 

The Court: Yes. I was going to suggest this. 
If your sole question, situation and problem here 
is whether or not this gentleman merely made sales 
and did not enter into sub-contracts—there is no 
contention on prime contracts—then it would ap¬ 
pear what we need to know is what he actually did 
and how this was actually handled and perhaps we 
can avoid some more detail proof in that way, but 
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I do sustain the objection and will continue to sus¬ 
tain objections to conclusions on his part a|s to 
whether they were sub-contracts. Let us adjourn 
until such time as we can proceed. ! 

By Mr. Koschwitz: 

Q. Mr. Armstrong, when you called on a cus- 

123 tomer what did you endeavor to get from him? A. 
I tried to get orders for the products produced by 

my principals. 

Q. Did you call on a customer with the idea of making 
a sale to them? A. As a general thing, yes, and to see 
what his requirements might be at that particular time. 

Q. If you made a sale to a customer or received an 
order from him, how was that evidenced? A. How, was 
that what? 

Q. If you received an order or made a sale to aj cus¬ 
tomer how was that evidenced? A. Why, the resulting 
order—if there were an order the order would doubtless 
be mailed up to our plant after they had time to furnish 
all the detailed specifications and made out a blueprint. 
Such pertinent matters might be necessary to send along 
with the order. 

Q. When you refer to the order just what do you tefer 
to? A. The purchase order from our customer addressed 
to my principals. 

Q. Is that a paper in writing or printed? It is a 
printed paper, I take it? A. Yes, on an order form. 

Q. On an order form. And was it your business! or a 
part of your business to solicit such orders from 

124 your customers? A. Surely. 

Q. And you did it? A. That is right. 

Q. Did you ever go to any department in the United 
States Government or to any agency of the United States 
Government and say or talk to anyone in those depart¬ 
ments and try to get from him a purchase order? ! 
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Mr. Curley: That has already been answered, 
Your Honor. 

The Court: Well, if it has there is no par¬ 
ticular prejudice. Answer the question. 

The Witness: No. 

By Mr. Koschwitz: 

Q. Was it any part of your duty to solicit orders or 
try to get purchase orders from any Government depart¬ 
ment or agency or any procurement official of any of the 
departments? A. No. 

Q. And was any part of your compensation from your 
principals dependent upon your getting any such orders 
from a Government department? 

Mr. Curley: Just a minute. Let us define the 
word “such”. 

By Mr. Koschwitz: 

Q. Was any part of your compensation condi- 
125 tioned upon or dependent upon your getting a pur¬ 
chase order or making a sale to any of the 
Government departments or agencies? A. No. 

Q. Did you ever go to Washington on business? A. 
No. 

Q. You have no Washington office? A. No, sir. 

Q. You never had any Washington office? A. No. 

Q. Now, were you familiar or did you know about the 
execution of prime contracts for furnishing materials or 
labors to the Government or any of the agencies during 
the war? 

Mr. Curley: I object to that, Your Honor. In 
the first place, unless a proper foundation is laid, 
it is hearsay, if he is referring to prime contracts 
between people he sold to and the Government. 
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Mr. Koschwitz: I think the matter of securing 
contracts would be in the knowledge of any busi¬ 
nessman. 

The Court: Read the question. 

(The pending question was read.) 

The Court: I will let him tell us what he 
knows. The objection is overruled. 

The Witness: Well, I know of them. That is 
all. I knew that a percentage of work went! into 
Government end use at that time but I had no 
detailed information on any prime contracts. 

126 

By Mr. Koschwitz : 

Q. Did you know of the execution of such contracts 
for the furnishing of supplies and materials to the Gov¬ 
ernment? A. No. 

Q. Did you know of the execution of any such? A. I 
knew they existed. 

Q. Did you ever undertake to secure for your prin¬ 
cipals any such contract? A. No. 


Mr. Curley: You mean by that any direct 
tract with the Government? 

Mr. Koschwitz: That is right. 


con- 


By Mr. Koschwitz: 


Q. Were you familiar with or did you have knowledge 
of the execution—of the obtaining and of the execution of 

sub-contracts under prime contracts with the Government? 

| 

Mr. Curley: I object, Your Honor. I want that 
word “ sub-contracts ’’ defined. I want to know 
what the petitioner is driving at when he uses the 
word “sub-contracts.” 

The Court: Objection sustained. 


i 
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By Mr. Koschwitz: 

Q. Did you have direct knowledge or were you familiar 
with the execution of the undertakings of sub-contractors 
to supply materials under prime contracts? 

127 Mr. Curley: I object, Your Honor, for the same 
reason. 

The Court: Objection sustained. 

Mr. Koschwitz: I withdraw the question. 

By Mr. Koschwitz: 

Q. Mr. Armstrong, from the time you first began to 
represent your present principals to the war years did 
your sales and your commissions from your principals 
show an upward trend or were they at a uniform rate or 
did they show a downward trend in volume of amount of 
sales and commissions? 

Mr. Curley: Your Honor, I object. We stipu¬ 
lated the facts from 1936 on, whether it is up or 
down is a conclusion. Your Honor can see the 
trends here. If he wants to put in evidence for 
years prior to 1936, he can verify that but I see no 
reason for the conclusion of the witness. 

Mr. Koschwitz: The point I am trying to make, 
Your Honor, is it will be obvious this income for 
the years in question were not solely a phenomenon 
resulting from the war years but here is a business 
Which extended over a long period of time and it 
would seem I would be permitted to show that by 
the investment of time— 

The Court: I understand. In line with what 
you said in your opening statement I understood 
you to make a point that the war had nothing to do 
with this man’s business in round numbers. 

128 Mr. Koschwitz: There were other factors of 
expense and other factors involved. 
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The Court: You may answer the question. ! The 
objection is overruled. 

The Witness: The earnings were in a rising 
trend, yes. 

By Mr. Koschwitz: 

Q. And were the sales volumes in a rising trend?! A. 
Yes. 

Q. And of course during 1943 and 1944 would yoh say 
there was a substantial increase in your sales and com¬ 
missions? 

Mr. Curley: I object, Your Honor. It is right 
in the record as to how much the increase is. 

Mr. Koschwitz: I am speaking now in Com¬ 
parison with his previous years’ earnings. 

The Court: The objection is overruled. 

The Witness: The rising trend is maintained, 
yes. 


132 Cross examination by Mr. Curley: 

1 

Q. Mr. Armstrong, in direct examination you stated 
that you got an order from a customer or it was sent in 
to your office. Was that order on a form prepared) by 
your company? A. No, our customer’s regular order 
forms. Fairly standard, I imagine. 

Q. Your principal job with the companies you repre¬ 
sent is to sell their product for them, is that correct? 
A. That is right. 

Q. And the income you received from your principals 
was contingent upon your making such sales? A. It iwas 
based directly on the value of the sales. 


| 
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Q. I mean yon had to make the sale to get any income? 
A. Not necessarily. They would come through the mail 
if they were repeat orders going up to our principals. 

Q. You mean sales were made and you got income on the 
sales? A. Commissions were based on sales volume. 

133 Q. Did you receive any salary? A. No. 

Q. Were you an executive officer in either 1943 or 
1944 of any of the companies listed on page 2 of the stipula¬ 
tion? A. No, sir. 

Q. Were you a partner in any of those companies? 
A. No. 

Q. Were you a full time employee? A. Yes, that is 
right. 

Q. You were a fulltime employee to what extent? A. 
All my business time. 

Q. You were a fulltime employee for Endicott Forg¬ 
ing? 

Mr. Koschwitz: I would ask Mr. Curley to par¬ 
ticularize if he is going to ask this type of question. 
Mr. Curley: I am trying to. 

By Mr. Curley. 

Q. Did you devote your entire time as a fulltime em¬ 
ployee for Endicott Forging Company in 1943 and 1944? 
A. Yes. 

Q. Did you devote your time as a fulltime employee 
for Cooper Alloy Foundry Company? A. Yes, that is 
right. 

Q. Were you a fulltime employee of the Hartford Elec¬ 
tric Steel Corporation? A. That is right. 

134 Q. Were you a fulltime employee of the Roxbury 
Steel Casting Company? A. Yes, that is right. 

Q. Now, I am asking how can you be a fulltime em¬ 
ployee of all four at the same time? 
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Mr. Koschwitz: Obviously he did not under¬ 
stand the question. 

The Court: Proceed. 

The Witness: Obviously I spend my entire 
business time soliciting for those four companies. 

| 

By Mr. Curley : 


Q. You do not devote your full time to any one com¬ 
pany? That is, your fulltime employment was not devoted 
to any one company? A. No. 

Q. That is what I wanted. Your responsibility to your 
principals, was to secure orders for them, is that correct? 
A. That is right. 

Q. You do not render any engineering of technical 
services to the customers? 


Mr. Koschwitz: You have conceded 
lieve. 

The Witness: No. 


that, 


I be- 


By Mr. Curley : 

Q. I am going to show you Exhibit 8, Mr. Armstrong, 
and ask you if you can indicate on my copy of Ex- 
135 hibit 8 or the original and tell me as to each of; these 
people that you went down to see, which company 
you were selling for? Have I made myself clear? A, Yes. 
You want that orally? 

Mr. Curley: Just a minute. May we let him do 
this in the luncheon recess, Your Honor? I do not 
want to take the time up. There is about 26. I 
wanted to know who he was representing when he 
went to General Electric Company, who he was rep¬ 
resenting when he went to American Car & Foun¬ 
dry Company. 

The Witness: Do you want that in the record? 

Mr. Curley: Yes. 


i 
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The Witness: On the General Electric Com¬ 
pany I went for Endicott Forging & Manufacturing 
Company and we did some work for Hartford Elec¬ 
tric Steel Corporation and with Hartford I include 
Roxbury Steel Casting Company. 

Mr. Koschwitz: If Your Honor please, I rise 
to ask the materiality of this? It is going to be 
time-consuming. I wonder whether it is material. 

The Court: What is the materiality? 

Mr. Curley: Your Honor, I want to show in the 
record what type of sales he made to each one of 
these companies and I think it would be easier to 
if we knew what type of companies he sold for to 
each one of these people listed. 

Mr. Koschwitz: Why not ask him what he sold 
136 so far as he can recall? 

Mr. Curley: I will go right through it. 

By Mr. Curley: 

Q. When you went to American Car & Foundry Com¬ 
pany, whom did you represent? A. That was chiefly for 
Endicott Forging & Manufacturing Company. 

Q. When you went to American Locomotive Company 
whom did you represent? A. That was also for Endicott. 

Q. When you went to Mack Truck Corporation, whom 
did you represent? A. That was for Endicott. 

Q. When you went to Hyatt Bearings Division of Gen¬ 
eral Motors Corporation? A. That was for Endicott. 

Mr. Koschwitz: May I ask that he question the 
witness in the normal way? Will he come back here 
to the counsel table? 

The Court: Mr. Witness, take the original ex¬ 
hibit and answer from that. 
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By Mr. Curley: 

Q. When you went to the DeLaval Steam Turbine 
Company, whom did you represent? A. Leaving out fiyatt 
Bearings Division? 

137 Q. You answered that. A. Yes. To DeLaval 
Steam Turbine Company, that was for Hartford 

Electric Steel Corporation and Roxbury Steel Casting 
Company. 

Q. How about Foster-Wheeler Corporation? A. Foster- 
Wheeler Corporation was also for Hartford Electric! Steel 
Corporation and Roxbury Steel Casting Company, j 
Q. When you went to Manning, Maxwell & Moore, 
whom did you represent? A. That was for Cooper j Alloy 
Foundry Company and Endicott Forging & Manufacturing 
Company and a little work for Hartford Electric j Steel 
Corporation and Roxbury Steel Casting Company. 

Q. How about Worthington Pump & Machinery Cor¬ 
poration? A. That was for Endicott Forging Company 
and Hartford Electric Steel Corporation and Roxbury 
Steel Casting Company. 

Q. Chicago Pneumatic Tool Company? A. Endicott 
Forging & Manufacturing Company. 

Q. How about Federal Shipbuilding & Dry Dock Com¬ 
pany? A. Federal Shipbuilding & Dry Dock Company was 
for Endicott Forging & Manufacturing Company. 

138 Q. How about Bendix Aviation Corporation? A. 
Almost entirely Endicott Forging & Manufacturing 

Company. 

Q. How about Wright Aero Corporation? A. Almost 
entirely for Endicott Forging. 

Q. How about Todd Shipyards, Incorporated? A. 
That was almost entirely for Hartford Electric Steel Cor¬ 
poration. 

Q. Let us suppose you went to Bendix Aviation Cor¬ 
poration for which you said you were representing Endi¬ 
cott Forging & Manufacturing Company almost entirely. 
What did you sell to them? A. Drop forgings. 
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Q. I am a little bit naive. I do not know what a drop 
forging is. Tell me what it is. A. They were parts used 
in what they were producing. 

Q. Producing what? A. Various aircraft accessories. 

Q. Do you remember in the case of Bendix Aviation 
exactly what you sold them in 1943 and 1944? What type 
of drop forgings? A. They were designated by part 
numbers, chiefly. 

Q. Can you describe them? A. Yes. It might be a 
good many gear blanks involved. 

Q. Gear blanks? A. We would supply a forging, a 
forged gear blank. They would do the finishing. We just 
supplied the blank forging. 

Q. I presume that a gear blank would be made 
139 into a gear, is that right? A. That is right. 

Q. WThat would the gear be used for? A. I would 
not know most of the times. It would be used in one of 
their devices. 

Q. What do you mean devices? Would it be used in 
one of their engines? A. Bendix Aviation never made 
engines. 

Q. That is right. WTien you went to Wright Aero 
Corporation, what did you sell? A. We made some crank 
cases by Hartford Electric Steel Corporation up there. 

Q. You say you sold them what? A. We sold them a 
number of drop forgings for Endicott Forging & Manu¬ 
facturing Company and we also sold them a small quan¬ 
tity of large crankcases for Hartford Electric Steel Cor¬ 
poration and Roxbury Steel Casting Company. 

Q. Do you have any idea what those forgings were 
going to be used for? A. The cams or pins or whatever 
they were used for in the engines. 

Q. When you say engines, you mean aircraft engines? 
A. That is right. They were producing tank engines on 
a large scale, too. 
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140 Q. Do you know for what type of tank? A. They 
went into a good many of the British tanks used in 

1939 and 1940 in the British Army and the Canadian Army. 

Q. I am talking about 1943 and 1944. A. I dQ not 
know the models. They had a large variety of engines 
and a large variety of tanks. 

Q. They were tanks used by the United States Govern¬ 
ment, the Army? A. The armed forces of the Allied 
Nations, yes. 

Q. I believe you testified—I just want to make sure of 
it—that you sold to most of the companies listejl on 
Exhibit 8 before the war, is that correct? A. That is 
right, yes. 

Q. Did you continue to sell them during 1943j and 
1944? A. Yes. These are companies as shown oh the 
list sold in 1943 and 1944. In most cases considerably 
prior to that. 

Q. Would it be correct to say as a general statement 
that your orders were larger in number or larger in vol¬ 
ume in 1943 and 1944 than they were in 1939? Aj The 
rising trend is maintained through those two years, yes. 

Q. It was a rising trend in the dollar value of! each 
order? A. Not necessarily in the dollar value of each 
order. There may have been more orders but the sales 
volume continued to increase. 

141 Q. The sales volume? A. Yes. 

Q. Were many of these orders that you had! what 
is known as repeat orders? A. Oh, yes. 

Q. What do you mean by repeat orders? A. Practi¬ 
cally all of them. 

Q. I do not mean to interrupt you, finish your state¬ 
ment. A. Practically all of them. When a design is once 
established on a part that part would continue to be in 
demand by our customers to fulfill orders until such time 
as their product went through a re-designing or change 
of models or more efficient model, in which case the same 
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forged castings would continue to be used or a change in 
design would be necessary, so an altered part would be 
used. During that time I would say, by and large, the 
parts continued to be fairly stable so far as the forgings 
and castings were concerned although there were occa¬ 
sional new ones coming in and changes of models. 

Q. That is what you would term “repeat orders”? 
A. Yes. 

Q. Tell me what happened on a repeat order? A. 
Normally, the first time I hear of it is when a copy of 

142 the order comes to our plant. We put it in the files 
and we do the servicing of the order. 

Q. You get the commission? A. Yes. I might say 
also, Mr. Curley, in connection with this business of rou¬ 
tine or repeat orders that sometimes the customer will call 
me up and say, “I am sending another order along for 
this or that part, and I am anxious to get them in a whale 
of a rush,” or something like that. “Will you please see 
if you people could speed it up for us?” 

Q. That just brings up the point I had in mind. You 
said your customers were pushing you. You mean they 
were pushing you for the material they wanted to get 
from you? A. Yes. 

Q. Was there any hardship on the part of the com¬ 
pany to fulfill any of the orders? A. Yes, very often. 

Q. In other words the company was operating pretty 
much at capacity? A. It was a question of capacity op¬ 
eration. It was also sometimes due to a scarcity of 
materials or substitution of the desired material with an¬ 
other grade perhaps that they might find it easier to 
obtain. Something like that, or something along that line. 

Q. Now, during 1943 and 1944 and I might say, Mr. 
Armstrong, I mean each time I refer to a period I 

143 mean that period rather than clutter up the record. 
A. Yes. 

Q. Did you handle the billings? A. Oh, no, I never 
did. 
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Q. Did you collect any payments? A. No, neveij. 

Q. Therefore did you assume any credit risks on the 
contract? A. No credit risks. If I knew something of 
the credit standing of the customer I would so advise my 
principals. 

Q. It was not your responsibility? A. No. 

Q. Just to make sure I understand you correctly, the 
income you received is contingent upon the orders you 
procure either directly or indirectly? 

Mr. Koschwitz: I object to the form 6f the 
question, Your Honor. 

The Court: What is the objection to the! form 
of the question? This is cross examination, of 
course. 

Mr. Koschwitz: I do not like his use of the 
word “contingent’’ there. Will you repeat the 
question? 

The Court: Read the question. 

(The pending question was read.) 

The Court: The objection is overruled. 

Mr. Koschwitz: I will withdraw the objection 
anyway. 

144 The Witness: Why, the Commissions were based 
on the volume of sales covered by the invoices of 
each month. 

i 

By Mr. Curley : 

Q. WThat I am trying to get across is you were on a 
commission basis? A. That is right. 

Q. Does your contract with your principals, either of 
them—if they are different I want you to tell me—spt out 
any specific arrangement for you to represent? A. I have 
no contract. 

Q. Well, your agreement. You have an oral agree¬ 
ment? A. Yes, that is right. 


! 


144 


James B. Armstrong, Petitioner, cross 

Q. Now, does that oral agreement set forth territorial 
limitation for you? A. Yes, it is understood that I oper¬ 
ate in a certain territory. 

Q. Is there anything to stop you from going to an¬ 
other territory? A. In some cases, yes, in some not, but 
I would not do it for reasons of efficiency of my own. I 
want to keep in a territory in which I can cover accounts 
for all my principals without going too far afield for any 
one of them. 

Q. Do you get commissions whether they go directly 
through the office or where they go through you and 
145 into the office? A. Surely. 

Q. What is the use of the term “exclusive”? Do 
you have exclusive territorial rights? A. That is the idea. 

Q. You got a commission on everything sold in your 
exclusive territorial area? Did you hear me? A. I did 
not hear you. 

Mr. Curley: Read the question. 

(The pending question was read.) 

The Witness: Yes, that is right. 

By Mr. Curley : 

Q. I take it from this discussion that the products you 
sold do not have a standard price? In other words, you 
did not have a catalogue, did you? A. No. 

Q. What was the method of operation? How was that 
operated? Tell me how the prices were set. A. The esti¬ 
mators at our various plants would figure the price, the 
price of materials used, the cost of labor and other mate¬ 
rial facts that entered into it. In other words, the prin¬ 
cipals would figure the price. 

Q. You took the order, sent it to the principal, and he 
would send the estimated price back to you? A. No, the 
quotations would go direct to the customers. I would get 
a copy. 
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146 Q. I hate to be repeating things but I just want 
to make sure your compensation is based only on the 

sales. A. That is right. 

Q. Not for any other operation performed by| you? 
A. No, that is right. 

Q. When you said you had no written contract, did you 
have an oral contract—an oral agreement? A. Yesl 
Q. What was the period of time involved in this? A. 
It has not ended yet. It is still going on. 

Q. It could be cancelled or changed by either party, is 
that correct? A. Yes, I think so. You understand Hart¬ 
ford Electric Steel Corporation and Roxbury Steel j Cast¬ 
ing Company have changed management and that has 
been out. 

Q. That is since 1944? A. I think it is a year| later 
than that, but that does not still continue. 

Q. You made some statement and I do not think the 
record is clear, Mr. Armstrong. You said your rate of 
commission did not change. Is that technically correct? 
A. I said the rate of commission changed? 

Q. Did not change. A. I said it did not witji one 
exception. 

147 Q. What is the exception? A. That was with 
Cooper Alloy Foundry Company where they j oper¬ 
ated under a sliding scale and I think it happened once in 
the two years you mentioned due to varied costs of mate¬ 
rial, the selling prices, the scale was changed for myself and 
other representatives. 

Q. Maybe you do not understand what I mean by the 
word “rate.” Is it not true that from January, 1942, to 
June 30, 1942, with the Hartford Company you were to 
get 5 percent on the sales made? A. That is right.! 

Q. Is it not true that from July 1, 1942, to December 
31, 1942, you were to receive 5 percent of the sales made 
with a maximum of $500 per month? A. That is right. 


i 
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Q. In other words, there was a change in your agree¬ 
ment there. A. No, there was not a change in the rate. 
The rate remained the same. 

Q. I am having tronble with yon on the word “rate”. 
There was a change at that time on yonr total compensa¬ 
tion then? A. No, the rate remained the same. 

Q. It is true starting in 1942 they put a maximum on the 
commissions you could receive? A. Yes, that is right. 

148 Q. Did that 5 percent of sales with a maximum of 
$500 per month for Hartford Electric Steel Corpora¬ 
tion which was in operation from July 1,1942, to December 
31, 1942, continue through 1943 and 1944? A. I think it 
did. 

Q. May I refresh your memory that during the year 
1943 it was 5 percent on sales with a maximum of $500 a 
month from both Hartford Electric Steel Corporation and 
Roxbury Steel Casting Company? A. That is right, Mr. 
Curley. Roxbury and Hartford together divided up the 
Commission. The same amount there came to me divided 
between the two sources after they acquired the Roxbury 
plant. 

Q. When was the Roxbury plant acquired by Hartford 
Electric Steel Corporation? A. I think it was March 1, 
1944. Wait a minute, March 1, 1941. 

Q. Did that maximum of $500 a month from Hartford 
and Roxbury continue during 1944? A. I think it did, yes. 

Q. May I refresh your memory or do you want to get 
your records? A. It continued in 1943 and there was a 
change in 1944. 

Q. It was cut down? A. Yes. 

149 Q. To what? A. $5,000 a year. 

Q. $416.66 per month? A. Yes, that is correct. 

Q. Now, did you explain to us this commission you re¬ 
ceived from Endicott? You said it was 5 percent on 
sales? A. That is right. 

Q. Was there any limitations whatsoever? A. No. 
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Q. How about when there was a limitation with Regard 
to certain material costs? A. Yes, that is right. That 
was 5 percent but in the case of higher priced steel when 
they had to get a higher grade of steel such as the aircraft 
steel, the bearings steel, the commission was paid based 
on the cost of 5 cents a pound. 

Q. Bather than 5 percent of the contract that was 
made? A. Not the contract. 

Q. Explain to the Court the difference, will you, 
please? A. Your Honor, the price of steel increased and 
the alloyed steel costs more and more. It became appar¬ 
ent that these people were having to pay more and more 
for steel so the salesmen's price was put at 5 dents a 
pound which compared to ZV 2 cents a pound for Regular 
steel. 

Q. It is still 5, but 5 percent on a different figure, 
150 isn't it? A. Well, it has been that way. 

Q. It is that way on sales all during the period? 
You had two rates with Endicott. Another one with cast 
steel and another one with high valued or expensive steel. 
A. We do not use cast steel. Maybe I can straighten ybu out, 
how you want the question worded. I don’t get the cast¬ 
ing part of it. 

Q. It seems from your records you received an income 
of 5 percent from Endicott but there is a difference in 
what that 5 percent is calculated on. A. It is based on 
the price of material. When high priced material alloy 
was used it was figured 5 cents a pound and my commis¬ 
sion came from that. 

Q. What was it based on when high priced materials 
were not used? A. That was just 5 percent. When the 
material did not cost much it was a straight 5 percent 
basis. 

Q. Are you still employed by these companies? A. 
Yes, with the exception of Hartford Electric Steel Cor¬ 
poration and Roxbury Steel Casting Company. 
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Q. Is it not generally trne that most manufacturers ’ 
representatives as you represent yourself to be are never 
reimbursed for their expenses, and that they are paid just 
a commission? A. I think that is generally true. I 

151 do not know definitely. 

Q. Did you have anything to do with priorities in 
1943 and 1944 with your selling? A. No, only to the extent 
that where we might have received orders with a certain 
priority and the customer wanted shipment in a certain 
time, if the priority would not enable us to get the job out 
in that time our principal would normally contact the cus¬ 
tomer or drop me a line or call me up and ask me to call 
these fellows and tell these fellows they would need a 
higher priority. 

Q. A higher priority? A. A higher priority to get the 
job out. 

Q. Did you send the priority in with the order? A. 
The customers generally mailed the priority in themselves 
and if I remember the priorities ratings were attached to 
the orders or included as a supplement. 

Q. Were the priority ratings indicated on the delivery 
invoices, a copy of which you told the Court you received? 
A. I do not think they were. 

Q. You have Exhibit 8 in front of you, Mr. Armstrong? 
You know about what it is. You said that represented 
most of your sales. Would you say that represented 95 
percent, 98 percent, or what figure? Just an estimate. 
Those people that are named there. How accurate a pic¬ 
ture is it? Does it represent most of them to the 

152 extent of 90 percent or is it only 50 percent? A. I 
would say it probably came closer to 90. A rough 

guess would be somewhere in the 80 ’s, probably. 

Q. You would say between 80 percent and 90 percent? 
A. Just a rough guess. 

Q. I am not trying to pin you down. A. Mr. Curley— 
Q. Let me have the stipulation, will you, please? A. 
May I point out one thing? 
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Q. Just a minute. I show you, Mr. Armstrong, the 
stipulation filed by the parties in Docket 755-R and show 
you the photostated page which is attached to Exhibit 2-B. 
Do you see that page? A. Yes. 

Q. Did you ever fill that information out and submit 
that form? A. No. 

Q. Did you ever submit any forms that were given to 
you by the Government as far as renegotiation? A. In¬ 
come tax forms. 

Q. I mean renegotiation. A. No, sir, I never did. 

Mr. Curley: Your Honor, I think I have just 
about covered cross-examination as far as direct 
examination has gone. I have one fear in my piind. 
153 I would like to ask if Mr. Armstrong may be pres¬ 
ent the rest of the day and not excused because 
maybe as a result of the examination of these other 
witnesses he might be able to explain some things 
we might need. 

Mr. Koschwitz: He will be present. 

The Court: Very well. He will not be excused. 

Redirect examination by Mr. Koschwitz: 

Q. Mr. Armstrong, usually an order comes from a quo¬ 
tation inquiry? A. Yes, a quotation. 

Q. And you would receive that inquiry and that in¬ 
quiry would be forwarded to the plant for a quotation? 
A. Yes. 

Q. And then as a result of that quotation either the 
order would or would not develop? A. Yes, either; way. 

Q. You have testified to the substantial increase in 
business in 1943 and 1944. Could you explain to the Court 
the way in which your increased business in those years 
also meant increased duties on your part in following up 
the orders? A. Yes. 
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Mr. Curley: I do not think that is as a result 
of my cross-examination, Your Honor, unless he is 
going on with more direct examination. 

154 The Court: We are not as interested as we used 
to be whether information comes out on cross-exam¬ 
ination or redirect. As long as we get the informa¬ 
tion that will be helpful. The objection is over¬ 
ruled, proceed. 

By Mr. Kosclrvwitz: 

Q. Will you explain how your duties were increased by 
the increase of business during those years? 

The Court: If they were. 

The Witness: Yes. During those years I natu¬ 
rally had to call on my customers more often and 
in connection with the scarcity of materials and 
things like that and most of them were working 
overtime, so it was necessary to spend time in the 
evening with them as well in the daytime. Very 
often the engineering and purchasing departments 
would be working as late as 12 o’clock midnight and 
in many instances I would find some man would be 
working in the evening and he would be out for an 
early dinner and it would mean I would have to go 
back and see the person. That meant extra travel 
and extra time and I made several calls on Sundays 
during that period. 

Q. Did you have occasions arise to make material sub¬ 
stitutions? A. Yes, that was very often necessary. 

Q. And were your questions regarding delivery dates 
arising more frequently? A. Yes, those had to be adjust¬ 
ed too. 

155 Q. Were you being pushed for speeded-up deliv¬ 
ery? A. Yes, we were pushed to get things out as 
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quickly as possible and particularly when we had to substi¬ 
tute a steel in place of the alloy the customer ordered orig¬ 
inally. There were claims due to that which would cause 
us to get on the ball a little faster. 

Mr. Koschwitz: I have no further questions. 

The Witness: Your Honor, may I change one 
of my answers? 

The Court: The witness wishes to change an 
answer. Yes, you may do so. 

The Witness: With reference to your question 
of how much volume these accounts represented, I 
said about 90 percent. I notice, in typing up this 
list one of my very good accounts has disappeared 
off of there. 

Mr. Curley: Let us put it on there. 

Mr. Koschwitz: What account is that? j 

The Witness: Watson-Stielman Company. 

The Court: Do you wish your client! to add 
that to the list of Exhibit 8? 

Mr. Koschwitz: I ask Your Honor that ithat be 
done. 

The Court: It may be done. 

Mr. Curley: May I ask in that connection what 
principal did you represent when you dealt with 
Watson-Stielman ? 

156 The Witness: It was chiefly Endicott Forging 
& Manufacturing Company and Hartford Electric 
Steel Corporation and Roxbury Steel Casting Com¬ 
pany. 

By Mr. Koschwitz : 

Q. What did they make? A. They made special ma¬ 
chinery, particularly hydraulic presses and thejj- made 
various fittings used in various industries. 

Q. Where is their plant located? A. Roselle, New 
Jersey. 

i 

I 

| 
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Mr. Curley: Before we adjourn for lunch, I 
want to make the record clear as to whether I had 
any objection to the substitution of the first pages 
of both stipulations, and I have not. I have no 
objection. 

The Court: Very well, Mr. Clerk, you may sub¬ 
stitute the first pages of the stipulation with the 
pages that have been given you or will be given you. 

"We stand adjourned until 2 o’clock. 

(Whereupon, at 12:30 o’clock p. m., a recess was 
taken until 2:00 o’clock p. m. of the same day.) 

157 Afternoon Session 

(The hearing was resumed at 2:00 o’clock p. m., pur¬ 
suant to the recess.) 

The Court: Proceed. 

Mr. Koschwitz: Your Honor, Mr. Curley has 
referred several times to our failure to file the con¬ 
tractor’s reports and in my opening remarks I said 
we nevertheless furnished information to the Navy 
Department regarding Mr. Armstrong’s earnings 
and financial operations. That was in accordance 
with my understanding it would be so conceded and 
I would like to have it appear on the record as to 
whether or not he does make that concession. 

Mr. Curley: I have already made that conces¬ 
sion to the point, Your Honor, that I concede some 
information was furnished orally but I do not con¬ 
cede that the information was furnished in the form 
and letter of our regulation that the Act requires it. 

Mr. Koschwitz: There is no dispute as to that. 

The Court: He is not asking you to stipulate 
that you will stipulate some information was fur¬ 
nished by the petitioner. Do you need any dates 
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there? I am not trying to state your stipulation 
for you. I am just trying to avoid argument on it. 

Mr. Koschwitz: We discussed that in advance 
of the trial. 

158 The Court: You can stipulate what you want. 

Mr. Koschwitz: I am asking if he is willing to 
stipulate for the record that the petitioner did not 
file the official report form but in conference^ with 
representatives of the Navy Department in New 
York and Washington, petitioner and his counsel 
did furnish information to the service and sales 
renegotiation section regarding Mr. Armstrong’s 
earnings, business operations and other financial 
data. 

Mr. Curley: I will stipulate to the extent that 
some information was furnished. I will not! stipu¬ 
late as to the dates it was furnished because we 
have to check our files and I won’t stipulate that on 
the information required in the forms. I want to 
repeat that. I will not stipulate and I emphasize 
the word “not” that all the information requested 
in the contractor’s form was furnished. 

Mr. Koschwitz: I know that but will you; stipu¬ 
late that all the information was furnished? 

Mr. Curley: I will stipulate that some pf the 
information was furnished. 

Mr. Koschwitz: Under the circumstances I will 
agree to that concession. 

The Court: Proceed. 

Mr. Koschwitz: Will you take the stand, Mr. 
Schaefer? 


I 


I 
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Whereupon— 

159 

ALBERT W. SCHAEFER was called as a wit¬ 
ness on behalf of the Petitioner and, having been first duly 
sworn, was examined and testified as follows: 

Direct examination 

The Clerk: Please be seated and state your 
name. 

The Witness: Albert W. Schaefer. 

By Mr. Koschwitz : 

Q. Where do you reside, Mr. Schaefer? A. 61 Betho- 
ven Street, Binghamton, New York. 

Q. With what company are you connected? A. Endi- 
cott Forging & Manufacturing Company. 

Q. And where is that located? A. Endicott, New 
York. 

Q. In what capacity are you connected with that com¬ 
pany? A. Secretary and salesmanager. 

Q. And how long have you been associated with the 
company? A. Since 1932. 

Q. In 1943 and 1944 was Mr. James B. Armstrong, the 
petitioner in this proceeding, one of your district sales 
representatives? A. He was. 

Q. That is, he was acting as a commission sales- 

160 man for you, was he not? A. Yes, as a salesman. 

Q. How long has he been associated with you? A. 
Since late 1933. 

Q. And is he still acting for you in that capacity? 
A. Still in the same capacity. 

Q. Briefly, what territory does he cover? A. The east¬ 
ern part of New York State, the northern part of New 
Jersey, the western part of the States of Connecticut and 
Massachusetts. 
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Q. And the metropolitan area of New YorkT A- The 
metropolitan area. 

Q. Will you state briefly what is the nature of his 
duties? A. Contacting customers, sales and serving the 
account. That is, as to keeping in contact with them, 
adjust complaints, deliveries of materials and the like. 

Q. When you speak of sales do you refer to the obtain¬ 
ing of orders? A. Soliciting business and orders. 

Q. For your products? A. Yes. 

Q. And have his duties in that respect remained the 
same since he first began to represent you? A. Still the 
same, yes, sir. 

Q. What is the basis of Mr. Armstrong’s corn- 
161 pensation? Is it salary or straight commission;? A. 
Straight commission. 

Q. Will you state what rates of commission were paid 
to him by your company in 1943 and 1944? A. Generally 
5 percent. 

Q. Were there any variations? A. Some slight: fluc¬ 
tuations due to variations of material costs where mate¬ 
rials were costing excessively over and above the normal 
price per pound of material formerly used. 

The Court: Mr. Koschwitz, are you going ahead 
with this witness for some length of time? Or is 
this a short witness? 

Mr. Koschwitz: This will be a little longer than 
the rest of the witnesses. 

The Court: Just suspend for a few minutes* will 
you, please? I want to hear this other matter. 

Mr. Koschwitz: Surely. 

(A short recess.) 

The Court: Proceed. 

Mr. Koschwitz: Would you mind reading the 
last question? 

(The record was read.) 
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By Mr. Koschwitz : 

Q. How long have you been paying him that commis¬ 
sion? A. The rates have not changed since 1933 or 

162 1934 as far as I know. 

Q. Does your company have other commission 
salesmen? A. Yes. 

Q. How many do you have? A. At that time we had 
six. At this time we have five. 

Q. And what parts of the country, generally? A. East 
of the Mississippi and north of the Ohio at the time. 

Q. Are they all on a commission basis as far as their 
compensation is concerned? A. All on a straight com¬ 
mission basis. 

Q. Is there any difference between the commissions 
that you pay them and Mr. Armstrong’s? A. Generally 
they are the same. There are some slight fluctuations due 
to some deals that were made. 

Q. Is it any part of Mr. Armstrong’s duties to try to 
obtain business from any of the Governmental depart¬ 
ments or agencies? 

Mr. Curley: I want that specific. Is it direct 
for the United States Government? 

Mr. Koschwitz: Directly or indirectly. 

Mr. Curley: I object to the use of the word 
“indirectly.” There again they are using the im¬ 
plied word “subcontractor.” If he is asking the 
witness if he used the petitioner frequently to get 

163 work from the Government direct that is one thing, 
but if it is indirect I object to the question. 

The Court: Objection sustained if it is in that 
form. We are getting back to the idea of taking 
someone’s interpretation as to whether it is direct 
or indirect. And whether it is a contract or sub¬ 
contract. We will base our opinion on the facts. 
We will have to have the facts. 
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Mr. Koschwitz: Do I understand that the same 
objection would apply if I should ask if it was any 
part of his business to solicit or try to obtaih con¬ 
tracts from the Government departments? 

The Court: You ask any questions you wish 
and I will pass upon it, any objection made.; 

By Mr. Koschwitz: 

Q. Was it any part of his duty to endeavor to obtain 
for you any contract, contracts or sub-contracts? 

Mr. Curley: I object on the same ground, Your 
Honor. 

The Court: Objection sustained. 

Mr. Koschwitz: Your Honor will note niy ex¬ 
ception, please. 

The Court: Exception allowed. 

i 

By Mr. Koschwitz: 

Q. Have you ever asked Mr. Armstrong in the course 
of his association with your company to obtain foir you 
any Government business? 

164 Mr. Curley: I object, unless the word “direct’* 
is put in there. It is the same idea with this word 
“direct”. Government business is a term we! have 

i 

been arguing about ever since we started this;case. 

The Court: The objection is sustained, excep¬ 
tion allowed. The only point of this objection as 
I understand it and my ruling on it is the question 
as to whether he is taking an interpretation ifrom 
the witness if it answers your question which in¬ 
volves sub-contracting rather than you having him 
tell me what this man’s duties were. 

Mr. Koschwitz: Your Honor, you see I; feel 
handicapped in a way in my questioning here be- 
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cause the Act itself is very specific in referring to 
Government contracts or contracts with the Gov¬ 
ernment departments and sub-contracts thereunder. 

Now, we all knew — I mean it was common 
knowledge to lawyers and most laymen and most 
businessmen—that during those times the method 
of getting work done was first it would start off 
possibly with the prime contract and then there 
were sub-contracts let under that. 

The Court: Counsel, I do not want to shut off— 

Mr. Koschwitz: And the Act was referring to 
that very method of getting that work done during 
those war years and if I am limited as counsel 
would have me limited directly with the Govern¬ 
ment then I am almost barred from proving he did 
165 not do some of the other things explicitly referred 
to in that section of the statute. 

The Court: I will not consider that sufficient 
proof and this is for your own good I am making 
this statement. I will not consider as sufficient 
proof on your part merely to ask him questions of 
this statute and get an answer from him. This 
statute calls for proof of facts. I cannot tell what 
this man and what they did with this, but merely 
to answer a question that calls appliedly for the 
interpretation of the word i 1 sub-contract, ’ ’ I do not 
consider it sufficient. Let us proceed. 

Mr. Koschwitz: I do not want to appear to be 
at all evading your ruling, Your Honor, but I would 
like to question the witness as to his familiarity 
with the methods in which much of the war work 
was done in those years. Either by direct prime 
contract or sub-contracts. 

The Court: You have a right to make your 
record. I will pass upon any objections that may 
be made. Proceed. 
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i 

Mr. Koschwitz: Again I want to apologize to 
the Court. I do not want to appear slow in jgetting 
a ruling but I do want to have— 

The Court: If you do not understand my ruling 
I will be glad to explain. 

Mr. Koschwitz: I understand but I do not want 
to impose on the Court unnecessarily. 

166 

By Mr. Koschwitz : 

Q. Mr. Schaefer, were you familiar with the method of 
obtaining supplies or material for the Government! during 
the years 1943 and 1944? 

Mr. Curley: Just a minute. May I ask you if 
you mean is he familiar with the way the Govern¬ 
ment obtains supplies? 

Mr. Koschwitz: With the forms of contracts. 

Mr. Curley: I do not think there is a proper 
foundation for the fact that this man is qualified 
to answer what the Government did. He is an offi¬ 
cial of the Endicott Forging & Manufacturing Com¬ 
pany. He does not know what the internal con¬ 
tractual processes of the Government are. 

The Court: Read the question to me. 

(The question was read.) 

The Court: That is terribly broad, it sterns to 
me. I will sustain the objection at any rate merely 
on its breadth. If you will particularize as to 
whether you mean on the part of the Government 
or on the part of his company or companies in gen¬ 
eral, it sems to me it will be more helpful i to me. 
Proceed. 
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By Mr. Koschwitz: 

Q. Are you familiar with the methods commonly em¬ 
ployed in contracting for work or supplies or materials 
in connection with the prosecution of the war effort? 

167 Mr. Curley: I object on the same ground, Your 
Honor. 

The Court: It is, of course, very broad. The 
objection is overruled. Proceed. Exception will be 
allowed respondent. 

Mr. Curley: I will bring it out on cross-exam¬ 
ination. It is all right. 

The Court: Answer the question if you can. 

The Witness: To some extent as far as per¬ 
tains to forgings. 

By Mr. Koschwitz: 

Q. Can you state to the Court generally how that was 
done? 

Mr. Curley: I am sorry, I did not get the 
import of your question. Do you mean you want 
him to tell how the Government materials were 
gotten? 

Mr. Koschwitz: I am asking him to state gen¬ 
erally how the Government got materials. 

Mr. Curley: I object on the ground that he is 
not competent to tell how the Government got 
materials. 

The Court: Of course, the witness is to furnish 
information I can go on. He is going to have to 
speak of his own information, of what he did, and 
not of hearsay. I will listen to this gentleman tell 
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me what he knows of his own experience. If yon 
168 wish to ask him something of that kind. But just 
based upon general understanding I will not con¬ 
sider that. 

I 

Mr. Koschwitz: I ask your forbearance on 
this. I will ask the questions and Your Honor will 
rule on them. 

i 

| 

By Mr. Koschwitz: 

Q. Is it any part of Mr. Armstrong’s duties t<|> en¬ 
deavor to obtain for your company any work directly for 
the Government or any supplies or materials? A. It is 
not. 

Q. Was it any part of his duties to obtain for you any 
sub-contracts to do any such work? 

Mr. Curley: I object on the same reasoning I 
have been advancing all day, Your Honor. 

The Court: The objection is sustained. 

Mr. Koschwitz: Exception. 

The Court: Exception allowed. 

By Mr. Koschwitz: 

\ 

Q. Was any part of the commissions you paid| Mr. 
Armstrong in 1943 and 1944 contingent upon the procure¬ 
ment by him for your company of any purchase orders 
from any Government department or agency? 

Mr. Curley: I object, Your Honor. Same 
grounds. 

The Court: Objection sustained, exception al¬ 
lowed. 

| 

By Mr. Koschwitz: 

j 

Q. Was your company negotiated for the years 1943 
and 1944? 
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169 Mr. Curley: Your Honor, before the witness 
answers that, I think there should be proper foun¬ 
dation. 

Mr. Koschwitz: I am going to lay that. 

Mr. Curley: I withdraw my objection. 

Mr. Koschwitz: Will the witness be permitted 
to answer? 

The Court: Answer the question. The objec¬ 
tion is withdrawn. 

By Mr. Koschivitz: 

Q. Will you state by what department you were rene¬ 
gotiated? A. The Air Force. 

Q. You were perfectly familiar with the proceedings? 
A. I attended the proceedings. 

Q. And you supervised the preparation of the neces¬ 
sary reports and so forth? A. I did not supervise them. 
I had part in them. 

Q. Was that renegotiation on an overall basis? A. On 
an overall basis. 

Q. Have you at any time at my request looked over 
your file in those proceedings? A. I did. 

Q. Can you state of your own knowledge as to whether 
or not your company reported as part of its selling ex¬ 
penses the commissions which had been paid to Mr. 

170 Armstrong in those years? A. They were included. 

Q. And they were included as part of your cost of 
sales? A. Part of our expense. 

Q. Was that in the regular method of cost accounting 
regularly employed by your company? A. That is usually 
followed. 

Mr. Curley: I have not objected to the question 
as far as the regular operation of cost accounting 
of his company but I do not want that tied in with 
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the renegotiation. If we can separate the two! ques- 
itons then I will have no objection to them, j 

By Mr. Koschwitz: 

Q. Were the commissions include as part of your cost 
of sales? A. They were. 

Q. And were they determined in accordance with the 
method of cost accounting which your company regiularly 
uses? A. They were. 

Q. Now, in the report you prepared in connection with 
those proceedings were details furnished as to ths com¬ 
missions paid to Mr. Armstrong? 

Mr. Curley: May I object to that on the general 
basis, Your Honor, that they are such a broad: state¬ 
ment by the word “details.” I do not know! what 
he means by the details furnished. 

171 If he will spell it out to me I will have abso¬ 
lutely no objection. 

i 

By Mr. Koschwitz: 

j 

Q. Can you explain what information you furnished 
regarding the commissions paid to Mr. Armstrong? A. 
We supplied the renegotiation officials with the amounts 
of the commissions to be paid to all of our salesmen. 

i 

The Court: Do you mean by that, Mr. Witness, 
as to each of them? You do not mean the total? 
The Witness: As to each of them. 

I 

By Mr. Koschwitz: 

Q. You mean they were separately itemized? 4- Sep- 
arately itemized. 

Q. Were the commissions paid to Mr. Armstrong re¬ 
duced, disallowed or anything like that? A. Separately. 
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Q. Were the commissions paid to Mr. Armstrong re¬ 
duced? A. They were not. 

Q. Were they disallowed? A. They were not. 

Q. Was any exception taken to them? A. No excep¬ 
tion taken but there was favorable comment on them. 

Q. What do you mean by favorable comment on them? 

Mr. Curley: Just a minute, let us not get into 

172 hearsay. What he knows and not what someone 
else said. 

Mr. Koschwitz: I will withdraw the question. 
By Mr. Koschwitz: 

Q. Over what period of time has your experience in 
the manufacture of steel forgings and castings continued? 
A. How long have I been in this business? 

Q. Yes, how long have you been in that business? A. 
Forty-one years in forgings alone, not in castings. 

Q. For how long a time have you been engaged in the 
employing of commission salesman? A. I would say about 
25 years. 

Q. Do you feel from your experience that you have 
gained some familiarity with rates of commissions cus¬ 
tomarily paid to commission salesmen in your industry? 
A. Yes, sir. 

Q. Does the rate of commission which you have paid 
to Mr. Armstrong conform in general to the rate of com¬ 
mission customarily paid to commission salesmen in the 
steel forging and casting industry? A. It does. That was 
what I was paid myself when I was selling. 

Q. In your opinion is that a fair and reasonable com¬ 
pensation for the services as stated? A. Yes, it is. 

173 Q. Now, as salesmanager, for your company do 
you make it your business to observe the sales per¬ 
formance of your salesmen? A. I do. 
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Q. Month to month and year to year? A. I do. 

Q. And the commission accounts? A. I do. 

Q. And have you been observing Mr. Armstrong’s dur¬ 
ing the time he has been representing your company? 
A. I did. 

Q. Were you present in court and did you heat the 
testimony as to the rising trend of his sales during that 
period of time? A. Yes, I heard it. 

Q. Can you state in your own words what observjation 
you made as to the trend of his sales and his earnings, 
up, even, or down? 

Mr. Curley: Just a minute. The record clearly 
shows, Your Honor, what the sales did. They went 
up over a period of years. It is all stipulated. I 
see no reason why we have to ask what it is upless 
he can actually state for the record exactly what 
the sales were. 

Mr. Koschwitz: Will Your Honor take that sub¬ 
ject to connection with other testimony? 

The Court: If you are going to establish it later 
174 I will take it subject to a motion to strike later, 
yes. You mean to establish that? 

Mr. Koschwitz: Yes. 

The Court: Let me ask you, you do not have 
any stipulation covering any years except thes^ tax¬ 
able years, have you? 

Mr. Curley: Yes, sir, the last page, Your Honor, 
takes the income received by the petitioner from 
1936. 

The Court: Oh, yes. 

Mr. Curley: That is all in the record up tb and 
including the years 1944. 

The Court: Don’t those figures necessarily 
show any trend one way or another? 

Mr. Koschwitz: They do show some trend but 
it has me barred from showing that that trend did 
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not stop with these years in question but has con¬ 
tinued right to the present time. 

The Court: Well, proceed. I will accept the 
answer subject to motion to strike later. 

The Witness: There was an increase. There 
was a variance in trend. 

• * • 

176 Q. In your opinion, Mr. Schaefer, and in your 
study of Mr. Armstrong’s commission account and 

the volume of sales which he has produced for your com¬ 
pany, do his earnings for 1943 and 1944 reflect other factors 
than war business alone? 

Mr. Curley: Wait just a minute. Your Honor, 
I am just sorry I cannot understand what you are 
driving at, Mr. Koschwitz. Reflect other factors? 
I object to it as just a fishing expedition for a 
broad general matter. 

Mr. Koschwitz: This is a businessman who 
makes it a business to watch the performance of 
his salesmen and I think he is in an excellent posi¬ 
tion to state. 

177 The Court: The objection is overruled. The 
question is general but it is subject to connection. 
It will be subject to motion to strike. 

The Witness: May I explain my answer? 

Mr. Curley: Just answer the question. 

Mr. Koschwitz: Answer the question. 

The Witness: Kindly repeat the question. 

(The question was read.) 

The Witness: They do. 

By Mr. Koschwitz: 

Q. What in your opinion were those factors? A. The 
results of increasing effort in the years as he goes along 
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from the time he first started with us. The longer he is 
with us, of course, the more business he develops and 
through a lot of hard work, naturally, he would increase 
his volume. 

Q. Now, in the course of your work as salesmanager, 
Mr. Schaefer, have you become familiar with the develop¬ 
ment of customer accounts by your salesmen? A. Yes. 

Q. I show you this list of customers which has been 
offered in evidence marked as Petitioner’s Exhibit 8. You 
perhaps are personally acquainted with many of those 
accounts, are you not? A. I am. 

178 Q. What in your opinion is the character of those 
accounts? A. You mean as to their financial stability 
or as to— 

Q. Their standing. A. They are all A No. 1 accounts. 

i 

Mr. Curley: Excuse me, sir. 

The Witness: Certainly. 

Mr. Curley: I think the questions are so jbroad 
that even the witness does not understand what the 
question is. I would like the Court to direct that 
the questions be specific so I will understand. 

Mr. Koschwitz: I think he understood well 
enough to make an A No. 1 answer and that was 
A No. 1 accounts. 

The Court: Read the question and the answer. 
The witness had difficulty with it himself, j Read 
the question and the answer and see if we under¬ 
stand it. 

(The record was read.) 

The Court: The objection is overruled. 

Mr. Curley: I withdraw the objection. 

The Court: I am still not quite sure what you 
mean by “your understanding,” but proceed. 


i 
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By Mr. Kctfchwitz: 

Q. What in your opinion do those accounts reflect as 
to the time, effort and activity required on the sales- 
179 man’s part to accumulate such accounts? A. I think 
it is a remarkable achievement to acquire a list of 
customers such as this is and the size and scope of the 
account as well as the volume of it over the period of time 
that Mr. Armstrong has spent in developing this territory. 
That takes considerable effort to develop an account such as 
this. 

Q. When business was brought to you from those ac¬ 
counts by Mr. Armstrong, would you say that those were 
orders which you had received from your regular cus¬ 
tomers? 

Mr. Curley: I object, Your Honor. If it is 
brought, they are customers. They have got the 
information they are already customers. 

The Court: The objection is overruled. An¬ 
swer the question if you can. 

The Witness: They are. They are orders from 
the customers. 

By Mr. Koschwitz: 

Q. And was it Mr. Armstrong’s duty to solicit business 
from your regular customers? A. It was. 

Q. And was most of the business he brought in pro¬ 
duced from your regular customers, from the regular 
companies? A. It was. 

Mr. Koschwitz: No further questions. 

The Court: Cross-examination. 
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180 

! 

Cross examination by Mr. Curley: 

i 

Q. Mr. Schaefer, Mr. Armstrong was on a commission 
basis with you? A. He was. 

Q. He was paid a commission for the orders he pro¬ 
duced for your company? A. Based on what was shipped, 
not on just the orders. 

Q. You made a statement, Mr. Schaefer, there was a 
slight fluctuation in the commissions paid to the I other 
agents. I do not like these variable terms. Let jus be 
specific. How much fluctuation? A. Do you want me to 
explain it to you? 

Q. Yes. A. Generally commission rates in the forging 
steel business for the last 25 years— 

Q. I do not want the forging business. I want the 
percentage of fluctuation to these agents. A. I am com¬ 
ing to that. 

Q. Just answer my question. A. Excuse me, I do not 
understand you. When the fluctuation is represented defi¬ 
nitely the value of materials involved in the product that 
is sold, ordinarily a steel forging we will say is based on 
a material cost of 5 cents per pound. When an order 
181 comes in for a stainless forging that material costs 
anywhere from 30 to 50 cents per pound because it is 
more valuable. If we were to pay 5 percent commission on 
the value of a forging having a cost of 50 cents per pound, 
naturally the salesman would get a very high return so 
therefore we have what we call an adjusted material cost 
basis reducing the value of the sales price of that forging. 
We reduce the value of the sales price of that forging on 
the basis of 5 cents per pound so that he would bje paid 
on a sales price of 5 percent material cost plus the con¬ 
version cost. 

i 
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Q. If I may summarize what I think you are trying to 
tell me is that they are not on a straight 5 percent basis? 
A. They are with the adjustment due to material cost. 

Q. We are saying the same thing differently? During 
1943 and 1944, Mr. Schaefer, was your company engaged 
in war working? A. I believe we all were. We were in¬ 
directly in war work. 

Q. Do you have any estimate of how much of your 
work weht into war work? The production you delivered 
in 1943 and 1944? A. Based on priorities I could prob¬ 
ably guess at it. I do not have any figures on it. 

Q. What is your estimate? A. I guess somewhere 
around 75 percent. 

■Q. Did you have to get a priority for the raw 
182 materials that your plant used? A. Yes, we did. 

Q. You got that from whom? A. From the cus¬ 
tomer. 

Q. He forwarded you a priority? A. Generally with 
the order. 

Q. And you used those priorities to get that material 
under the CMP plan and that is the contract material 
plan, Your Honor? A. Yes, it was that year or some 
other year, I do not recall. 

Q. According to Exhibit 8 which I think you have seen 
and from Mr. Armstrong’s testimony, Todd Shipyards, 
Incorporated, was one of your customers in 1943 and 
1944? A. I do not think they were. I do not recall in 
that year that we did ship them. 

Q. Let us take one that was. How about Federal Ship¬ 
building & Dry Dock Company? A. Understand this is 
the first time I have seen this list, so I have to think back. 

Q. May I call your attention to Federal Shipbuilding 
& Dry Dock Company? A. They were our customers. 

Q. Can you remember what you sold to them? A. 
Parts for ships, forgings. 

Q. And those forgings were an intricate part in 
building those ships? A. Yes. 
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Q. Do you remember what kind of ships they were? 
Were they cruisers or carriers? A. I do not know. Our 
customer does not tell us. 

Q. I understand that. I was wondering if you knew. 
A. Generally we would have to guess but definitely! I do 
not know. 

Q. That forging which you sent to Federal Shipbuild¬ 
ing & Dry Dock Company was your finished product 
shipped out as far as your company was concerned? It 
was a finished product? A. Yes. 

Q. It then became a raw material for Federal Ship¬ 
building and it was considered as part of their raw tnate- 
rials in building of the ship, is that correct? A. I assume 
it was, yes. 

Q. When you were renegotiating with the Air Force 
you submitted to them a profit and loss statement for the 
years involved? A. We did. 

Q. Based on that they made a determination as to 
whether or not you had excessive profits? A. They 
did. 

184 Q. In 1943 how much excessive profits did you 
have? A. I do not know. I did know sometime ago 
but I do not know now. 

Q. Mr. Schaefer, you testified you sat in on this! A. 
I did but understand this was six years ago and I do not 
carry those figures around with me. 

Q. Let me ask you this: Did you sign a bilajteral 
agreement with them? A. Yes, we did. 

Q. Will it refresh your recollection if I told ybu in 
1947 those excessive profits were determined by the Board 
to be approximately $360,000? A. I could not tell yqu as 
to the amounts as far as profits were concerned. 

Q. But you did have excessive profits? A. Wei did 
pay them some funds on the renegotiation settlement; 

Q. And in making that renegotiation I presum^ the 
Board accepted all the costs you paid and allowed all 
those costs? A. They did. 
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Q. Any cost involved and charge yon reported to the 
Board was considered as a cost and considered in deter¬ 
mining your excessive profits? A. Yes. 

Q. After it was determined that you had exces- 

185 sive profits that in effect reduced your sales didn’t 
it for the year in calculating your income tax credits? 

A. If you want to deduct it from sales price, yes. 

Q. Did you make any attempt to recover from Mr. 
Armstrong any adjustment for that in the amount of ex¬ 
cessive profits? A. No, we did not. 

Q. Did you have an oral or written contract with Mr. 
Armstrong in 1943 and 1944? A. Oral. 

Q. Subject to change at any time? A. By either party, 
yes. 

Q. Was your plant operating at 100 percent capacity 
in 1943 and 1944? A. I feel sure it was. 

Q. In other words, you were turning out as much as 
you could considering the material you could get? A. 
To answer that question specifically we were doing every¬ 
thing we could. We could probably have worked 24 hours 
a day but it was not as economical—we did everything we 
could. 

Q. In other words, you were producing as much as you 
could economically during the period? A. Yes. 

Q. You still had people coming to you and saying we 
need things materials and certain parts and forgings 

186 that you could not supply to them, is that correct? 
A. Yes, that is right. 

Q. Are you familiar with your company’s books of 
accounts? A. I see their financial statement every month. 
Q. All right, that is enough. A. I am a director. 

Q. I think Mr. Koschwitz asked you this but I want 
to be sure. Did you charge the amounts paid to Mr. Arm¬ 
strong as commissions? A. As a sales expense, yes. 

Q. But it is a commission as a sales expense? A. As 
a commission, yes. 
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Q. And they were included as such in your incoijne tax 
returns? A. They were. 

Q. Does your company handle all the billings aid col¬ 
lections for all these sales that Mr. Armstrong majde for 
you? A. All shipments that are made by our company 
are invoiced right from the home office at Endicoti 

Q. You assume all credit risks? A. We assume all 
credit risks. 

Mr. Curley: I think that is all, Mr. Shaefer. 

Mr. Koschwitz: I would like to ask about three 
questions. 

187 

Redirect examination by Mr. Koschwitz : 

Q. Getting back to that question of material cost, j Could 
you explain what that variance would generally amount 
to, percentagewise? A. As to any one individual sales¬ 
man’s total commission for the year, let us take Mri Arm¬ 
strong for instance, during the year I would say it would 
not amount to one-half of 1 percent. Four and ohe-half 
percent is what it would net. Probably the commission 
paid to all the salesmen was less than 3 percent of total 
sales. 

Q. Is it correct to state with reference to Mr.; Arm¬ 
strong’s sales that his sales represented purchase orders 
from his customers? 

| 

I 

Mr. Curley: I object, Your Honor. He has not 
defined “purchase order.” 

Mr. Koschwitz: I think there is already evi¬ 
dence in the record to that effect. 

The Court: Objection sustained. 


i 
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By Mr. Koschwitz: 

Q. Mr. Schaefer, the forgings that are shipped out of 
your plant, are they as a rule in rough form and then 
machined by the customer? A. They are. 

Mr. Koschwitz: No further questions. 

188 Mr. Curley: I have one or two questions, Your 
Honor. 

Recross examination by Mr. Curley : 

* 

Q. In 1943 and 1944 you were secretary and sales 
manager of the company? A. I was. 

Q. Was it your responsibility to supervise Mr. Arm¬ 
strong’s operation? A. It was. 

Q. What was your salary in 1943 and 1944? 

Mr. Koschwitz: If Your Honor please, I do not 
know that that is material to the case. 

Mr. Curley: I simply want to show that his 
salary was smaller than Mr. Armstrong’s. 

The Court: What if it was? 

Mr. Curley: I wanted to show what Mr. Arm¬ 
strong’s commission was. 

Mr. Koschwitz: I move it be stricken. 

The Court: It is stricken. 

Mr. Curley: I would like to make an offer of 
proof of what he would testify to. 

Mr. Koschwitz: His Honor has ruled on that. 
Mr. Curley: I can make an offer. 

The Court: Of course, you can make an offer. 
Mr. Curley: If Mr. Schaefer was permitted to 

189 testify that his salary for the fiscal year 1943 as 
secretary and general salesmanager of the company 
would be in the sum of $13,500. 
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Mr. Koschwitz: Your Honor, I would object to 
that. 

The Court: Your offer of proof is refused. 
Exception allowed. 

Mr. Koschwitz: May I ask to have that stjricken 
from the record? 

The Court: You cannot have an offer of j proof 
stricken. He is laying the groundwork for appeal. 
Call your next witness. 

Mr. Koschwitz: Step down. 

(Witness excused.) 

Mr. Koschwitz: Your Honor, Mr. Scliaefer 
wants to get the 4 o’clock train back to Endicott 
tonight and I have finished with him. 

Mr. Curley: I have no objection. He may go. 
The Court: Mr. Schaefer is excused. 

Mr. Koschwitz: Mr. Lansberg. 

Whereupon— 

ALEXANDER W. LANSBERG was called as a witness 
on behalf of the Petitioner and, having been first; duly 
sworn, was examined and testified as follows: 

I 

Direct examination 

190 The Clerk: Please state your name and address. 
The Witness: Alexander W. Lansberg. i 
The Clerk: Where do you reside? 

The Witness: 138 North Whitney Street, Hart¬ 
ford, Connecticut. 

By Mr. Koschwitz: 

Q. By whom are you employed, Mr. Lansberg ?J A. I 
am employed as treasurer and assistant secretary of the 
Plax Corporation, West Hartford, Connecticut. 
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Q. In 1943 and 1944 were you in the employ of the 
Hartford Electric Steel Corporation and Roxbury Steel 
Casting Company? A. Yes, I was. 

Q. In what capacity were you employed by those com¬ 
panies? A. In 1943 I was assistant treasurer of Hartford 
Electric Steel Corporation and treasurer of Roxbury Steel 
Casting Company and in 1944 I was treasurer of both 
companies. 

Q. Can you state what the relationship was between 
the two companies? A. The Roxbury Company was a 
wholly-owned subsidiary of Hartford Electric Steel Cor¬ 
poration. 

Q. Do you know Mr. James B. Armstrong, the peti¬ 
tioner in these proceedings? A. Yes, I do. 

191 Q. Approximately how long have you known him ? 

A. I have known him since June of 1942. 

Q. Was he associated with the Hartford Electric Steel 
Corporation and the Roxbury Steel Casting Company in 
1943 and 1944? A. Yes, he was. 

Q. In what capacity? A. He was employed by both 
companies as a commission sales agent. 

Q. And was that also in the metropolitan area? A. 
Yes, his territory consisted of western Connecticut, metro¬ 
politan New York and southern New York State and the 
State of New Jersey. 

Q. As salesman for your companies can you state 
briefly what, in general, his duties were? A. His duties 
consisted of soliciting business for our companies’ prod¬ 
ucts from manufacturers in his territory who required our 
products in their business. 

Q. Was he paid on a salary or straight commission 
basis? A. Straight commission. 

Q. Were Hartford and Roxbury responsible for pay¬ 
ment of any part of his expenses? A. No, they never did. 
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Q. At the times I mentioned was it any part of Mr. 
Armstrong’s duties to solicit business for your corn- 

192 panies from any of the departments or agencies of 
the United States Government? 

Mr. Curley: I object, Your Honor, unless it is 
indicated it is a direct contract. 

The Court: Objection sustained. 

j 

By Mr. Koschwitz: 

• i 

Q. Was it any part of his duties to solicit any purchase 
orders directly from the United States Government itself 
or its agencies? A. He never called on government de¬ 
partments or agencies. 

Q. Upon whom did he call to get business fori you? 
A. He called on ordinary manufacturers of machinery 
products, et cetera, in his territory. 

Q. Would you describe that as commercial sellihg? 

| 

Mr. Curley: That is an expression of opinion. 
I object, Your Honor. 

The Court: Yes, I sustain the objection, j 

I 

By Mr. Koschwitz: 

Q. Was he selling to commercial concerns? A. In my 
opinion commercial business concerns. 

Mr. Curley: He did not ask your opinion, j It is 
a matter of fact we want, Mr. Koschwitz. 

i 

I 

By Mr. Koschwitz : 

j 

Q. Do you know for a fact that his sales wjere to 

193 commercial concerns? A. I would say it was a fact. 

Q. Do you know for a fact that his sales were not 
to governmental bodies ? 

| 

I 
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Mr. Curley: I object, Your Honor. I object to 
governmental bodies and unless it is on direct con¬ 
tracts—you know if it is on direct contracts, I have 
no objection at all. 

Mr. Koschwitz: I did not ask whether it was on 
direct contracts. 

The Court: Read that to me. 

(The question was read.) 

Mr. Curley: I raise the same objection on this 
one, Your Honor, that I raised all the way through. 
It is a question of whether the contracts were di¬ 
rected to the United States Government. If so I 
have no objection to the question. Where he asks 
if they were contracts with a governmental body 
they may be a contract or a subcontract and I 
object. 

The Court: Objection sustained. 

By Mr. Koschwitz : 

Q. Do you know for a fact that his sales were not to 
any concerns other than to commercial concerns? Is my 
question clear? A. Yes. 

Mr. Curley: Just a moment. Is the answer to 
the statement is the question clear? That is your 
answer? 

194 The Witness: That was my answer that the 
question is clear. 

Mr. Curley: May I ask that it be re-read to me 
what the word “commercial” is? 

(The question was read.) 

Mr. Curley: It is confusing to me. I cannot 
figure it out. 

The Court: Let us proceed. You have an objec¬ 
tion? 
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Mr. Curley: No, let him answer. 

The Court: Answer the question. 

The Witness: They were not to any concerns 
other than commercial concerns. 

By Mr. Koschwitz : 

Q. Were the commissions payable to him contingent 
on the procurement of any purchase orders or business 
from any concerns other than commercial concerns? ! 

Mr. Curley: May I interpose, your Honor, while 
we are getting into another term ‘ ‘ commercial con¬ 
cerns”, may I ask Mr. Koschwitz or the witness if 
he wants to answer that question if he will Refine 
“commercial concerns”, then I will feel much easier 
as to whether or not I should object to that question. 

The Court: Do you wish to enlarge uponjthat? 

Mr. Koschwitz: It would not appear to be neces¬ 
sary. I think that is a matter most everybody is 
acquainted with. 

195 The Court: Read the last question to mej, Mr. 
Reporter. 

(The question was read.) 

The Court: The objection is overruled. 1 will 
put my own interpretation on this. Let up get 
ahead. 

The Witness: No, they were not. 

By Mr. Koschwitz: 

i 

Q. Do you know for a fact, Mr. Lansberg, whether 
Hartford Electric Steel Corporation and Roxbury Steel 
Casting Company were renegotiated for the yearsj 1943 
and 1944? A. Yes, I prepared the necessary papers. 

Q. By what governmental department were they ' rene¬ 
gotiated? A. By the Price Adjustment Board of the Navy 
Department. 


! 
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Q. Do you recall the facts and circumstances of the 
renegotiations? A. Yes, both Hartford and Roxbury filed 
the standard form of contractor’s report. The Navy De¬ 
partment determined there was no excessive profits. 

Q. Was the renegotiation of the companies on an over¬ 
all basis? A. Yes, on a consolidated basis. 

Q. In those proceedings did Hartford and Roxbury 
reflect the commissions paid to Mr. Armstrong? A. We 
showed it as sales. As sales commission. That is 

196 under selling expense. 

Q. And were those commissions included as part 
of your cost of sales in accordance with the system of cost 
accounting which you regularly used? A. Yes. 

Q. Were the commissions paid to Mr. Armstrong re¬ 
duced? A. No. 

Q. Were they disallowed? A. No, they were not. 

Q. Were they excepted to in any regard? A. No. 

Mr. Koschwitz: Your witness. 

Cross-examination by Mr. Curley: 

Q. You were present in all those renegotiation pro¬ 
ceedings? A. Yes, I was. 

Q. You did not miss a meeting? A. There were no 
meetings. It was all done by mail. 

Q. By mail? Mr. Lansberg, I want you to define for 
me your definition of the words “commercial concerns.” 
A. My definition of “commercial concerns” would be 
ordinary manufacturing companies, private companies, as 
differentiated from a governmental agency or a govern¬ 
ment department. 

Q. Those commercial concerns you referred to 

197 could be engaged in war work under your definition, 
could they not? A. Oh, yes. 

Q. As a matter of fact do you remember approximate¬ 
ly in round figures how large your sales were in 1943 and 
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1944! A. The two companies combined, the sales were 
just under $3,000,000. 

Q. When you reported—did you say Navy? A. Navy 
Department. j 

Q. When you reported to the Navy Price Adjustment 
Board what percentage did you report as being subject to 
renegotiation? A. As I recall it was 100 per cent, j 
Q. In other words, your entire sales during that entire 
period were for war end use and subject to renegotiation? 
A. We estimated all the steel castings we produced went 
into war end use in one way or another. 

Q. Did the Navy Department make any disallowance 
or question any items you referred to as costs in your 
renegotiations proceedings? A. As I recall, they did not. 

Q. What type of finished product do you manufacture? 
What is your finished product? A. Our finished product 
is termed as rough steel castings. 

Q. Rough steel castings? A. That is right. 

198 Q. R-o-u-g-h? A. That is right. 

Q. Your rough steel castings that you sell, dur¬ 
ing 1943 and 1944 this is, became a raw material to;some¬ 
one else? A. I would say so. 

Q. It is used up the line and considered by your pur¬ 
chaser as a cost of their raw materials? A That is right. 

Q. What type of contract did you have? Was it oral 
or written with Mr. Armstrong in 1943 or 1944? A. We 
did not have any contract. We had an agreement which 
consisted of a series of letters between our president and 
Mr. Armstrong. 

Q. Did it have any term or period to run? A. As I 
recall it in those two years it was stated as from year to 
year. 

Q. Was that rate of commission adjusted during the 
period 1943 and 1944? A. The rate of commission was 
not. 

i 

i 
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Q. Was the maximum payable per month adjusted? 
A. Yes, in 1943 the maximum was $500 per month or 
$6,000 a year. In 1944 it was reduced to $5,000 a year. 
Q. In other words, regardless of how much he sold you 
would not pay him commissions more than that 

199 much? A. That is correct. 

Q. That is true of both Roxbury and Hartford, is 
it not? A. Yes, the commissions were covered on a consol¬ 
idated basis. 

Q. Consolidated basis? A. It did cover the two. 

Q. How many commission salesmen did you have in 
1943 or 1944? A. We had just Mr. Armstrong as a com¬ 
mission salesman. 

Q. Did he sell the entire output for your plant or your 
entire production? A. No, we had two salesmen who were 
on salary as employees of the company. 

Q. Did you hire any commission agents during that 
period? A. We hired one. 

Q. Was this an agent or a salesman? A. We hired 
one additional salesman. 

Q. On an annual salary? A. On an annual salary. 

Q. You said your total output was approximately $3,- 
000,000 for the two concerns for those two years. I am 
not trying to pin you down. I want to get an estimate. 
Were you operating during that period on a 100 percent 
capacity? A. Yes, we were and we were expanding our 
facilities. 

200 Q. Was the demand for your product greater 
than your ability to supply it? A. During that two 

years it was. 

Q. Your company handled all the billing and collec¬ 
tions directly? A. Yes. 

Q. Your company assumed all the credit risks? A. 
Thev did. 

Q. Does your company have a standard price for its 
article or was each price set according to certain blue- 


i 
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prints or specifications that were forwarded to yon? A. 
We had a small estimating department that estimated on 
new products, hut a great many of the types of castings 
—the prices on those were frozen by the OPA and; during 
those two years the prices were practically fixed. 

Q. A certain portion of your work was a standard item 
and the other portion was special orders? A. That is 
right. 

v _ _ 

Q. What percentage? A. When I said it was aJ stand¬ 
ard product I mean the same type of casting or people 
would be sending in repeat orders. We did not catry any 
stock or inventory so everything was made to order. 

Q. The orders on which you would send in repeat 
orders compared to something new, what was the re- 
201 lationship between those two in 1942 and 1943? A. 
It is kind of hard for me to say. 

Mr. Curley: I believe that is all, Your Honor. 
Mr. Koschwitz: I have no questions. 

The Court: Call your next witness. 

(Witness excused.) j 

i 

Mr. Curley: May I ask just one question? 
Excuse me. 

Mr. Koschwitz: Will you take the stand again? 

i 

i 

Thereupon— 

ALEXANDER W. LANSBERG was recalled as a wit¬ 
ness and was examined and testified further as follows: 

i 

j 

Cross-examination ( Continued) by Mr. Curley: 

\ 

Q. You said you did not pay Mr. Armstrong ahy ex¬ 
penses. You just paid him a commission, is that correct? 
A. That is correct. 

Q. Is that the usual procedure to just pay this type of 
representative a commission? A. Yes. 
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Mr. Curley: That is all. 

Mr. Koschwitz: Could we excuse Mr. Lansberg? 
Mr. Curley: I have no objection. 

The Court: You are excused. 

(Witness excused.) 

202 The Court: Will your next witness take as 
time as the others? 

Mr. Koschwitz: Probably no more than the 
others. 

The Court: We will take a short recess, then, 
for ten minutes. 

(Short recess.) 

The Court: Call the next witness. 

Mr. Koschwitz: Mr. Zolin, will you take the 
stand, please? 

Whereupon— 

SAMUEL ZOLIN was called as a witness on behalf 
of the Petitioner and, having been first duly sworn, was 
examined and testified as follows: 

Direct examination 

The Clerk: Please state your name and ad¬ 
dress. 

The Witness: Samuel Zolin, 24 Greenwood 
Avenue, West Orange, New Jersey. 

By Mr. Koschwitz : 

Q. Are you employed by the Cooper Alloy Foundry 
Company, Mr. Zolin? A. I am. 

Q. And what is your position with that company? 
A. Secretary-treasurer. 

Q. Were you in the employ of that company in 

203 1943 and 1944? A. I was. 


I 
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Q. And what position did you hold at that time? A. 
Secretary-treasurer. 

Q. You are acquainted with Mr. Armstrong, I suppose, 
the petitioner in this proceeding? A. I am. 

Q. How long have you known him? A. Since the date 
he was employed. I believe it was in December of; 1932. 

Q. And was he associated with your company ini 1943 
and 1944? A. Yes, sir. 

Q. Is he still associated with your company? A. He is. 

Q. In what capacity? A. He is a sales representative. 

Q. What geographical area does his territory cover? 
A. Metropolitan—I would say eastern New York as far 
as Albany and Connecticut, lower New England, I yrould 
say. # | 

Q. Would you say one of his principal duties as' sales 
representative is to solicit business for your company? 
A. That is right. 

Q. And is it his duty to solicit and to make salds and 
obtain purchase orders for your products from corn- 
204 mercial concerns? A. That is right. 

Q. Is it any part of his duty to solicit business 
from anyone other than commercial concerns? A. Np. 

Q. Is his compensation on a straight salary basis or a 
commission basis? A. Strictly commission. 

i 

The Court: I take it you are directing your 
questions to the years in question or as a| gen¬ 
erality? 

I 

j 

By Mr. Koschwitz: 

Q. Commission basis? A. Yes. 

Q. Was that true in 1943 and 1944? A. That is right. 

Q. Will you state what rates of commission were! paid 
by your company in 1943 and 1944? A. I believe iit was 
a sliding scale of commissions. I believe it was from 5 
through 10 percent. Something like that. 

i 

! 

! 
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Q. Then at graduated rates in between? A. I think 
it was based on selling price. I am not in the sales de¬ 
partment. I am not too familiar with the sales end. 

Q. But you would say it ranged from 5 percent to 

205 10 percent? A. I think it was from 5 percent to 10 
percent. 

Mr. Curley: Your Honor, I move that answer 
be stricken. He has indicated he is not qualified 
to testify. 

The Court: He has indicated that he is not 
qualified to testify on that particular point. He is 
not in the sales division. 

By Mr. Koschwitz : 

Q. Do you know what commissions are paid to Mr. 
Armstrong? A. I know it is on a graduated scale. 

Q. And as treasurer of the company do you know what 
the rate range is of the commissions? A. From 5 percent 
to 10 percent. 

Q. Does Cooper Alloy Foundry Company employ other 
commission salesmen? A. We do. 

Q. How many others do you have? A. We have four, 
I would say. 

Q. And in a general way what territories do they 
cover? A. Midwestern, Chicago, Philadelphia territory. 
That is Pennsylvania and it runs into Baltimore, Mary¬ 
land, and up around Buffalo. I think those are the only 
three. 

Q. Do you know whether they receive the same 

206 commission as Mr. Armstrong? A. They do. 

Q. There is no variation on it? A. No variation. 
Q. Who is responsible for payment of Mr. Arm¬ 
strong’s expenses in making these sales. A. He pays hi? 
own. 
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; 

Q. And these commissions are paid to him, are f&ey, 
for the business which he obtains from the commercial 
concerns from whom he solicits business for you? A. 
That is right. 

Q. Any part of his commission conditioned on the pro¬ 
curement of business for you by him from anyone ether 
than commercial concerns? A. No. 

Q. So far as you know, has there been any change in 
the character of Mr. Armstrong’s duties for your com¬ 
pany since he first started working for you? A. T^here 
has been no change. 

Q. Mr. Zolin, was your company renegotiated for the 
years 1943 and 1944? A. Yes. 

Q. By what governmental department or agency iwere 
you renegotiated? A. The Navy Department. 

Q. Are you personally familiar with those jrene- 
207 gotiations? A. Yes, I sat in on them. 

Q. Did you handle them yourself? A. I sat in on 

them. 

Q. Was the negotiation carried out on an overall t>asis? 
A. Yes. 

Q. Did you report as a selling expense in those renego¬ 
tiations the commissions you paid Mr. Armstrong dhring 
those years? A. We did. 

Q. And were those commissions determined in accord¬ 
ance with your cost of sales in the cost accounting method 
which you regularly used in your company? 

Mr. Curley: I object to the question. Would 
you read it back for me? 

Mr. Koschwitz: May I withdraw that question 
and restate it? 

The Court: Yes, the question is withdrawn. 

By Mr. Koschwitz : 

i 

Q. Were the commissions which you paid Mr. Arm* 
strong during those years part of your cost of sales for 
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those two years in accordance with the regular method of 
cost accounting which you regularly employed in your 
company? A. Yes, they were. 

Q. Were your commissions reduced in any way? A. 
No. 

208 Q. Were they disallowed? A. No. 

Q. Were they excepted to in any way? A. No 
exceptions. 

The Court: Those three questions had refer¬ 
ence to the renegotiation proceedings even though 
you did not say so? 

Mr. Koschwitz: Yes. I am referring to the 
renegotiation proceedings. 

The Court: Do you so understand, Mr. Wit¬ 
ness? 

The Witness: Yes, I did so understand. 

The Court: All right, proceed. 

Mr. Koschwitz: That is all I have. 

The Court: Cross-examine. 

Cross-examination by Mr. Curley : 

Q. Mr. Zolin, will you define for me how you interpret 
the term “commercial concerns’ 7 ? A. A commercial con¬ 
cern I would say would be a privately owned concern and 
not a governmental agency. 

Q. And not a governmental agency? A. And not a 
governmental agency. 

Q. When you used the term you did not mean that it 
could not be engaged in war work? A. Who could not 
be involved in war work? 

Q. When using the term “commercial concern” 

209 it is entirely possible under this interpretation of 
that concern to be engaged in war work? A. Yes. 

Q. As a matter of fact in 1943 and 1944 what per¬ 
centage of your sales were subject to renegotiation as 
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reported to the Board? A. I would say it was IjOO per¬ 
cent. 

Q. You reported 100 percent? A. Yes. 

Q. In other words, all of your work during 1943 and 
1944 was war end use and subject to renegotiation? A. 
Yes, priority end use. 

Q. Is it not true that all of your salesmen are reim¬ 
bursed all of their expenses? A. Out of the commissions, 
yes. 

Q. Do you know or not know the actual rate of com¬ 
mission paid Mr. Armstrong during 1943 and 1944 for 
various items sold by him for your company? A. That 
depended on the customers. It was 5 percent for one 
customer, 6 V 2 percent and I believe there is lYz percent 
and there is 10 percent. 

Q. What determined the difference? A. I bbg your 
pardon? 

Q. Why was there a difference? A. Wlell, the 
210 6M> percent account was what we called a split com¬ 

mission account. It was also handled by another 
company up in Massachusetts. That one account th$t I can 
recall—the rates were based on a selling price basis. The 
fluctuation was on a selling price basis based on current 
price and that lias always been an established practice. 

Q. I don’t know whether the record shows, MrL Zolin, 
or not but you said the company was renegotiated for 
1943 and 1944. When I say the company, I am referring 
to the Cooper Alloy Foundry Company of which you are 
secretary-treasury, by the Navy Department? A. Yes. 

Q. Did you attend all the meetings? A. That i^ right. 

Q. Prepared all the data? A. The accountants pre¬ 
pared all the data. 

Q. You submitted it? A. That is right. 

Q. Were any items of cost so submitted disallowed by 
the Board? A. No. 
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Q. What was the outcome of the renegotiation in 1943 
and 1944? A. In 1943 we were disallowed $20,000. 

Q. What do you mean by disallowed? You mean 

211 it was determined excessive profits? A. Excessive 
profits. 

In 1944 we received a clearance. 

Q. In 1943 you had determined excessive profits in the 
amount of $20,000. Did you attempt to make any adjust¬ 
ment of Mr. Armstrong’s commissions as a result of that? 
A. No, for the simple reason the $20,000 was an overall. 
Q. An overall renegotiation? A. That is right. 

Q. Would you tell me exactly or give me some idea 
exactly the product your company manufactured in 1943 
and 1944 on these war end and renegotiated contracts? 
A. We manufactured alloyed steel castings that differ¬ 
entiated from a steel casting. The only difference is that 
it contains alloy, either chrome or nickel, whatever the 
alloy may be, but it was a casting. It is a casting that 
has many end uses. It becomes a component part of a 
machine. 

Q. That is what I was trying to get at. Your product 
is the raw material to the next fellow up the line? A. 
That is right. 

Q. And could be used in many ways in the prosecution 
of the war? A. That is right. 

Mr. Koschwitz: Or in many ways for civilian 
use. 

By Mr. Curley: 

Q. Is that alloyed steel casting we are talking 

212 about a standard product that Mr. Armstrong sold 
for you? A. That is right. 

Q. Was your contract with Mr. Armstrong oral or 
written? A. Oral. 
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Q. Did it have any term period attached to it? A. No. 

Q. Could it be cancelled at any time? A. It could be, 
yes. 

Q. Were you operating during 1943 and 1944 at 100 
percent capacity? A As much as we could possibly pro¬ 
duce. 

Q. Was that production that you actually produced in 
1943 and 1944 sufficient to satisfy all the demands of; your 
customers? A. No, I would not say so. There is always 
more. 

Q. There is always a need for more? A. That is right. 

Q. On your books and records you charged these pay¬ 
ments made to Mr. Armstrong as commission? A- As 
commissions. 

Q. And they were paid and charged as a selling ex¬ 
pense? A. That is right. 

Q. And you reported them as such for income tax 
purposes? A. Yes, sir. 

Q. Did your company handle all the billing and 
213 collecting of sums due on the sales made by Mr. 
Armstrong? A. Yes, we did. 

Q. Your company assumed the credit risks? A. That 
is right. 

Q. He assumed no risks involved? A. No risks what¬ 
soever. 

Q. He is what you would call a commission salesman? 
A. That is right. 

Mr. Curley: That is all, Your Honor. 

The Court: Redirect? 

Mr. Koschwitz: I am not sure I asked; this 
question exactly, Your Honor. 


i 

i 
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Redirect examination by Mr. Koschwitz: 

Q. Mr. Zolin, you have been associated with Cooper 
Alloy Foundry about the same length of time as Mr. Arm¬ 
strong has? A. Yes, sir. 

Q. Was it ever any part of Mr. Armstrong’s duties to 
solicit business for your company from any concerns other 
than commercial concerns? A. No, sir. 

Mr. Koschwitz: No further questions. 

The Court: Call the next witness. 

Mr. Koschwitz: The petitioner rests. 

The Court: Petitioner rests. What says the 
214 respondent? 

Mr. Curley: The respondent rests, Your Honor. 

The Court: The respondent rests. 

Mr. Koschwitz: May this witness be excused? 

The Court: You are excused, Mr. Witness, 
from further attendance. 

(Witness excused.) 

The Court: Now, about the time for filing 
briefs. 

Mr. Curley: May I make a suggestion, Your 
Honor? 

The Court: Yes. 

Mr. Curley: I would like to have consecutive 
briefs. I believe that is the usual procedure in 
these renegotiation cases. I would like you to hear 
one thing before Your Honor sets a time for briefs 
because it is only fair for petitioner’s counsel. 
Between now and the end of the year are the 
Christmas Holidays. I will be in Washington only 
two weeks. My schedule set by the Court will re¬ 
quire me to be out of town between now and the 
Christmas Holidays except for a two weeks period. 
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Colloquy 

I merely state to the Court if the briefs fall in that 
period I am afraid I would have to ask for an 
extension and I think it would be only fair to give 
the petitioner notice. 

Mr. Koschwitz: I am sure my friend tinder- 
stands any reasonable request he makes will be 
granted from the standpoint of time. 

The Court: This is the 14th. I will give the 
215 petitioner until December 5 to brief and tjhe re¬ 
spondent until January 25 to brief. Petitioner may 
file a reply if he wishes by February 10. 

Mr. Curley: Thank you, Your Honor. 

The Court: I am sure that is sufficient. 

Mr. Curley: Yes. 

The Court: Now, we will go on to the next case. 

I 

(Whereupon, at 4 o’clock p. m., the hearing in 
the above-entitled matter was concluded.) 


i 
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(Filed Oct. 13, 1949) 

[Caption Omitted] 

It is hereby stipulated by and between the parties 
hereto that the following are accepted as facts in this pro¬ 
ceeding. The right is reserved to both parties, however, 
to introduce evidence at the hearing, provided such evi¬ 
dence is not inconsistent with the matters herein stipu¬ 
lated. 

1. James B. Armstrong, the petitioner herein was, 
during the year ending December 31, 1943, an individual 
engaged in business, with an office at No. 1 East 42nd 
Street, New York City. 

During said year and for many years prior thereto, 
Mr. Armstrong had been employed on a straight commis¬ 
sion basis as sales representative in the New York area 
of the following companies: Endicott Forging and Manu¬ 
facturing Company of Endicott, New York, which manu¬ 
factures drop forgings, and Cooper Alloy Foundry 
48 Company of Hillside, New Jersey, which is engaged 
in the production of castings made of stainless steel. 
Monel metal and nickel: During said period of time, Mr. 
Armstrong was also acting as sales representative in said 
area of Hartford Electric Steel Corporation of Hartford, 
Conn., manufacturer of electric steel castings, and its 
wholly owned subsidiary, Roxbury Steel Casting Company 
of Boston, Mass., which also makes electric steel castings. 

2. During the year 1943 petitioner received compen¬ 
sation from the concerns listed above in Paragraph 1 of 
this stipulation. His compensation from those companies 
was in the form of commissions based on a percentage of 
his sales of the products manufactured by such companies. 

3. In the year ended December 31, 1943, there was 
received by petitioner from said companies total commis- 
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sions in the amount of $70,167.81. The compensation re¬ 
ceived by petitioner during said year in the form of Com¬ 
missions on sales which had a Governmental or war; end 
use, within the meaning of the Renegotiation Act, 
amounted to $63,751.03. 

Listed below are the receipts received by petitioner 
during the year 1943 from each of his principals and the 
rates of commission on which said receipts were 
49 based. 


Name of 
Company 

Commission 

Percentages 

Total 

—Receipts — 

Civilian 

-1- 

War\ end 
use 

Endicott Forging 
& Mfg. Co. 

5 

$54,508.48 

$5,450.85 

$49,0$7.63 

Cooper Alloy 
Foundry Co. 

5,6/ 2 , 7y 2 
and 10 

9,659.33 

965.93 

8,6^3.40 

Hartford Elec¬ 
tric Steel 
Corporation 

5 

3,045.26 


3,045.26 

i 

Roxbury Steel 
Casting Co. 

5 

2,954.74 

— 

2,954.74 

Total 


70,167.81 

6,416.78 

63,7^1.03 

1 

4. During the year 1943 petitioner incurred 

expenses 


in connection with his said business in the amount of 
$7,519.64 of which $6,832.34 is allocable to his said j re¬ 
ceipts of $63,751.03 from sales having a war end use, 
showing a net profit of $56,918.69 from such sales,' as 


follows: 

Total 

i 

! 

Allocable to 

War end use 

Income 

$70,167.81 

$63,751.03 i 

Expenses 

7,519.64 

6,832.34 

Net Income 

$62,648.17 

$56,918.69 
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5. The petitioner’s average net income for the period 
1936-1939 was approximately $9,500.00. The following is 
a statement of the gross and net earnings of the petitioner 
for the entire period beginning 1936 and ending with 1943, 
with snb-totals for the years 1936 to 1939, inclusive: 

50 


Income and expenses for Period 1936-1943. 


Year 

Income 

Expenses 

Net Income 

1936 

$ 9,045.16 

$2,168.77 

$ 6,876.39 

1937 

14,930.07 

2,949.70 

11,980.37 

1938 

9,616.68 

2,580.45 

7,036.23 

1939 

14,751.26 

2,680.19 

12,071.07 

Average 

1936-1939 

12,085.79 

2,594.77 

9,491.02 

1940 

31,303.39 

2,975.05 

28,328.34 

1941 

50,852.98 

5,165.49 

45,687.49 

1942 

61,162.96 

6,438.18 

54,724.78 

1943 

70,167.81 

7,519.64 

62,648.17 


Dated: New York City 
June 20th 1949 

/s/ William F. Kelly 
William F. Kelly 
and 

/s/ P. J. J. Nicolaides 
P. J. J. Nicolaides 
Attorneys for Petitioner 

By: /s/ Frederick H. Koschwitz 
Frederick H. Koschwitz 
Of Counsel. 

/s/ Ralph G. Cornell 
Ralph G. Cornell 
Attorney, Department of Justice, 
For Respondent. 
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(Filed Oct. 13,1949) j 

! 

[Caption Omitted] 

It is hereby stipulated by and between the parties 
hereto that the following are accepted as facts in this! pro¬ 
ceeding. The right is reserved to both parties, however, 
to introduce evidence at the hearing, provided suchi evi¬ 
dence is not inconsistent with the matters herein stipu¬ 
lated. 

i 

1. James B. Armstrong, the petitioner herein was, 
during the year ending December 31, 1944, an individual 
engaged in business, with an office at No. 1 East 42nd 
Street, New York City. 

During said year and for many years prior thereto, 
Mr. Armstrong had been employed on a straight commis¬ 
sion basis as sales representative in the New York area 
of the following companies: Endicott Forging and Manu¬ 
facturing Company of Endicott, New York, which manu¬ 
factures drop forgings, and Cooper Alloy Foundry Com¬ 
pany of Hillside, New Jersey, which is engaged in! the 
production of castings made of stainless steel, Monel metal 
and nickel. Also during said period of time, Mr. 
218 Armstrong was acting as sales representative in 
said area of Hartford Electric Steel Corporation of 
Hartford, Conn., manufacturer of electric steel castings, 
and its wholly owned subsidiary, Roxbury Steel Casting 
Company of Boston, Massachusetts, which also makes elec¬ 
tric steel castings. 

2. Attached hereto and marked Exhibit “1-A” is a 
true copy of a letter addressed to the petitioner by the 
Navy Price Adjustment Board of the Navy Department 
under date of May 9, 1947, notifying the petitioner that 

i 
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renegotiation proceedings had been commenced against 
him for the year ended December 31, 1944. 

3. Attached hereto and made a part hereof are the 
originals or true copies of six letters which passed be¬ 
tween the petitioner or his attorney and the respondent 
or its respective representatives between January 25, 
1945 and June 11, 1947 relative to said proceedings and 
marked, respectively, as follows: 

Exhibit “2-B” Copy of letter dated January 25, 
1945, addressed to James B. Armstrong and 
signed by Morton J. Stone. 

Exhibit “3-C” Original letter dated April 10, 1945 
addressed to Services and Sales Renegotiation 
Section and signed by James B. Armstrong. 

Exhibit “4-D” Photostatic copy of letter dated Oc¬ 
tober 24, 1945 addressed to Mr. James B. Arm¬ 
strong and signed by Lewis S. Munson. 

219 Exhibit “5-E” Photostatic copy of letter dated 

November 9, 1945 addressed to Lewis S. Munson, 
Jr. and signed by James B. Armstrong. 

Exhibit “6-F” Photostatic copy of letter dated May 
29, 1947 addressed to Services and Sales Renego¬ 
tiation Section and signed by Frederick H. Kosch- 
witz. 

Exhibit “7-G” Photostatic copy of letter dated June 
11,1947 addressed to Frederick H. Koschwitz and 
signed by George V. R. Mulligan. 

4. During the year 1944 petitioner received compen¬ 
sation from the concerns listed above in Paragraph 1 of 
this stipulation. His compensation from those companies 
was in the form of commissions based on a percentage of 
his sales of the products manufactured by such companies. 
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: 

i 

i 

5. In the year ended December 31, 1944, there was 
received by petitioner from said companies total commis¬ 
sions in the amount of $48,260.08. The compensation re¬ 
ceived by petitioner during said year in the form of com¬ 
missions on sales which had a Governmental or war lend 
use, within the meaning of the Renegotiation Act amounted 
to $31,324.05. 

220 Listed below are the receipts received by peti¬ 
tioner during the year 1944 from each of his princi¬ 
pals and the rates of commission on which said receipts 
were based. 


Name of 
Company 

Commission 

Percentages 

Total 

— Receipts — 

Civilian 

War end 
use 

Endicott Forging 
& Mg. Co. 

5% 

$38,806.97 

$16,492.96 

1 

I 

$22,314.01 

Cooper Alloy 
Foundry Co. 

s,ey 2 ,7y 2 

and 10 

4,430.68 

443.07 

3,987.61 

Hartford Elec¬ 
tric Steel 
Corporation 

5 

2,919.34 


i 

i 

2,919.34 

Roxbury Steel 
Casting Co. 

5 

2,103.09 

— 

2,103.09 

Total 


$48,260.08 

16,936.03 

31,32}4.05 


6. During the year 1944, petitioner incurred expenses 
in connection with his said business in the amount of 
$9,383.21, of which $6,090.64 is allocable to his said re¬ 
ceipts of $31,324.05 from sales having a war end use, show¬ 
ing a net profit of $25,233.41 on such sales as follows: j 

i 

Allocable to 
Total War end use 

Income $48,260.08 $31,324.05 

Expenses 9,383.21 6,090.64 


N et Income $38,876.87 


$25,233.41 
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7. The petitioner’s average net income for the period 
1936-1939 was approximately $9,500.00. The follow- 
221 ing is a statement of the gross and net earnings of 
the petitioner for the entire period beginning 1936 
and ending with 1944, with sub-totals for the years 1936 
to 1939, inclusive: 


Income and expenses for Period 1936-1944. 


Tear 

Income 

Expenses 

Net Income 

1936 

$ 9,045.16 

$2,168.77 

$ 6,876.39 

1937 

14,930.07 

2,949.70 

11,980.37 

1938 

9,616.68 

2,580.45 

7,036.23 

1939 

14,751.26 

2,680.19 

12,071.07 

Average 

1936-1939 

12,085.79 

2,594.77 

9,491.02 

1940 

31,303.39 

2,975.05 

28,328.34 

1941 

50,852.98 

5,165.49 

45,687.49 

1942 

61,162.96 

6,438.18 

54,724.78 

1943 

70,167.81 

7,519.64 

62,648.17 

1944 

48,260.08 

9,383.21 

38,876.87 


Dated, New York City 
June 20th, 1949. 


William F. Kelly 
and 

P. J. J. Nicolaides 
Attorneys for Petitioner 

By: Frederick H. Koschwitz 
Of Counsel. 

Ralph G. Cornell 
Attorney, Department of Justice, 
For Respondent. 
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SSRS:NPAB:BAH:jt I 

9 May; 1947 

I 

Registered Mail 
Return Receipt Requested 

i 

Mr. James B. Armstrong 
1 East 42nd Street, 

New York, New York. 

Commencement of Renegotiation Proceedings 
Gentlemen: 

I 

The War Contracts Price Adjustment Board ha£ de¬ 
termined that renegotiation proceedings under the Rene¬ 
gotiation Act (Title VII of the Revenue Act of 1943) for 
your fiscal year ended 31 December 1944 shall be j con¬ 
ducted initially by this office. 

A conference with you in respect to this matter is 
hereby set for Tuesday, 3 June 1947 at 10:00 a. m. in 
Room 2B53, Bureau of Yards and Docks Annex, Memorial 
Drive and “H” Road, Arlington, Virginia. 

This notice, sent by registered mail, constitutes !com¬ 
mencement of the renegotiation proceedings in conformity 
with the provisions of subsection (c) (1) of the Renego¬ 
tiation Act. 

Very truly yours, 

/s/ GVRM RAH j 

i 

George V. R. Mulligan, Vice Chief 
Services and Sales Renegotiation 
Section 

Navy Price Adjustment Board 

i 
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No. 755-R 

Services and Sales Renegotiation Section 
Department of the Navy 
Washington 25, D. C. 

In reply refer to 
No. NY 958 

SSRS :CKA :dla 

James B. Armstrong Registered Matt. 

1 E. 42nd Street 25 January 1945 

New York, N. Y. 

Dear Sir: 

The matter of conducting the statutory Renegotiation 
Proceedings for your fiscal year ending in 1944 has been 
assigned to this Section. 

Unless the amount of your income during such fiscal 
year was less than the statutory minimum as defined by 
Subsection (c)(6) of the Act, you are required to furnish 
the information called for by the enclosed “Standard 
Form of Contractor’s Report (for Agents, Brokers and 
Sales Engineers)”, and the “Standard Form of Supple¬ 
mental Report (for Agents, Brokers and Sales Engi¬ 
neers) 

The reports to be made on the enclosed forms are re¬ 
quested pursuant to the statutory power to obtain infor¬ 
mation deemed necessary under the Act. Your filing of the 
“Standard Form of Contractor’s Report (for Agents, 
Brokers and Sales Engineers)” in a satisfactory form will 
be deemed a compliance wdth the mandatory provisions of 
subsection (c)(5)(A) of the Renegotiation Act requiring 
a financial statement to be filed. 
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The Contractor’s Report (in triplicate) and the Supple¬ 
mental Report (in duplicate) should be filed with this 
Office as soon as possible, and in any event prior t6 the 
first day of the fourth month following the end of jyour 
fiscal year. (April 1, 1945 if your fiscal year ends Decem¬ 
ber 31.) The fiscal year covered by the reports should be 
the same fiscal period as is used for income tax purposes. 

Prompt filing of the reports will facilitate an early 
disposition of your case. If the reports are completed 
prior to the time your income tax return is prepared^ you 
may file the reports without the tax return, and forward 
a copy of your return as soon as it has been filed. 

I 

Very truly yours, 


(s) Morton J. Stone, 
Morton J. Stone 
Lt. Comdr., TTSNR 


Chief 


Enclosures: 

Standard Form of Contractor’s Report 
and Supplementary Report (for Agents, 
Brokers and Sales Engineers) 

Copy of the Renegotiation Act. 


i 

i 
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Navexos—1653 EXHIBIT “A” 

STANDARD FORM OF CONTRACTOR’S REPORT 

(For Agents, Brokers, and Sales Engineers) 

(To be filed in Triplicate) 

From: . |~~]Corporation 

. □ Partnership 

. Q Proprietorship 

Principal products handled: 


To : WAR CONTRACTS PRICE ADJUSTMENT BOARD 

I Attached hereto are copies of our Federal Income 
Tax and Excess Profits Tax returns, filed on a cash 
□ or accrual Q basis, and profit and loss statement 
or annual report to stockholders covering our latest 
completed fiscal year. (See Instruction I) If the 
information reported herein does not cover all busi¬ 
ness done by affiliated organizations and those under 
common control, a full explanation is attached. 

II The total business done during our latest completed 

fiscal year (ended., 194....) consisted of the 

following (to the nearest thousand dollars): 

A. Subject to Renegotiation : 

1. Commissions (gross) and other in¬ 

come derived from “Subcontracts” as 
defined in Sec. 403 (a)(5)(B) of the 
Renegotiation Act (of 1943) (See 
Instruction 2) .$. 

2. Sales made as principal for war end 

use (prime contracts, subcontracts, 
purchase orders, etc., other than sales 
handled as an agent, the income from 
which is reported under A-l)(See In¬ 
struction 2) .$. 
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I 

3. Gross profit on sales reported under 

A-2 above .$..} 

| 

4. Subtotal of items A-l and A-3. $..j 

| 

B. Not Subject to Renegotiation : 

j 

1. Commissions other than those in¬ 
cluded in A-l .$..! 

j 

2. Sales made as principal, other than 

those included under A-2 .$. 

! 

3. Gross profit on non-renegotiable sales j 


reported under B-2 .$... 

4. Other business income, if any .$..j 

C. Total Business Income for Year (Total 
of items A-4, B-l, B-3 & B-4) .$..j 


III Sources and nature of non-renegotiable income and 
basis of segregation is explained below, or dn an 
attached sheet. (See Instruction 3) If any income 
referable to sales for the end use of a Department 
or Agency named in the Act is considered exempt, a 
statement of the amount thereof and basis of ex¬ 
emption is attached. 


Date (Legal name of entity—not abbreviated) 

By.j. 

(Authorized officer, partner or proprietor) 

I hereby certify that the representations and support¬ 
ing data submitted are true and in accordance with in¬ 
structions furnished with this form to the best of my 
knowledge and belief. 

I 
! 

.. J*«*.***«* 

(Title) 


(Signature) 
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INSTRUCTIONS FOR PREPARATION OF 
STANDARD FORM OF CONTRACTOR’S REPORT 

(For Agents, Brokers, and Sales Engineers) 

Budget Bureau No. 45-R 131 
Approval expires 
December 31, 1945 

Be Sure to Use the Correct Form of Report 

Three separate Standard Forms of Contrac¬ 
tor’s Report have been prescribed by the War 
Contracts Price Adjustment Board for the follow¬ 
ing types of business covered by the Renegotia¬ 
tion Act: 

1. Persons principally engaged in manufac¬ 

turing and general business other than 
(2) and (3) below. (Form entitled 
“Standard Form of Contractor’s Re¬ 
port.”) 

2. Persons principally engaged on construc¬ 

tion projects, including those operating 
under architect-engineer contracts. (Form 
entitled “Standard Form of Contractor’s 
Report (For Construction Contractors, 
Architects, and Engineers).”) 

3. Brokers, sales agents, etc., as defined in 

subsection (a) (5) of the Renegotiation 
Act. (Form entitled “Standard Form of 
Contractor’s Report (For Agents, Brok¬ 
ers, and Sales Engineers).”) 

Filing of the appropriate “Standard Form 
of Contractor’s Report” in satisfactory form is 
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i 

I 

i 

required to comply with the statutory filing pro¬ 
vision in subsection (c) (5) (A) of the 1943 Rene¬ 
gotiation Act. If the attached is not the appro¬ 
priate form, copies of the proper form can tie 
obtained by writing to War Contracts Price Ad¬ 
justment Board, Assignments and Statistics 
Branch, Renegotiation Division, Room 3D573, The 
Pentagon, Washington 25, D. C., or the office from 
which this document was received. 

j 

i 

1. If a financial statement or stockholders’ report has not 
already been prepared, it need not be especially prepared 
for this purpose. 

2. Contracts and Subcontracts Within the Scope of the 
Act: 

Subject to certain specific exemptions, the Renegotia¬ 
tion Act applies to contracts involving articles or services 
acquired by, or having an end-use with the War Depart¬ 
ment, the Navy Department, the Treasury Department, 
the Maritime Commission, War Shipping Administration, 
and the following subsidiaries of the Reconstruction Fi¬ 
nance Corporation: Defense Plant Corporation, Metals 
Reserve Company, Defense Supplies Corporation, and 
Rubber Reserve Company. Lend-lease contracts negoti¬ 
ated with the above Agencies are also included. 

Agents, manufacturers’ representatives, and sales en¬ 
gineers are subject to renegotiation if their inconke is 
derived from a “subcontract”, as the term is defined in 
subsection (a)(5) of the Act. Commissions and othOr in¬ 
come of the nature described in subsection (a)(5)(B) of 
the Act should be reported at line A-l. Renegotiable jsales 
made directly by the Contractor, including receipts! and 
accruals under termination claims, should be reported at 
line A-2. 
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Subsection (a)(5)(B) defines as a 44 subcontract’* any 
contract or arrangement (other than a contract or ar¬ 
rangement between two contracting parties, one of which 
parties is found to be a bona fide executive officer, part¬ 
ner, or full-time employee of the other contracting party), 

(a) any amount payable under which is contingent 
upon the procurement of a contract with a De¬ 
partment, or a subcontract thereunder, or deter¬ 
mined with reference to such a contract or sub¬ 
contract, or 

(b) under which any part of the service performed or 
to be performed consists of the soliciting, attempt¬ 
ing to procure, or procuring a contract with a 
Department, or a subcontract thereunder. 

Subsection (a)(5)(A) of the Act also defines a sub¬ 
contract as “. . . . any purchase order or agreement to 
perform all or any part of the work, or to make or furnish 
any article, required for the performance of any other 
contract or subcontract. ...” 

In general, the Act covers not only selling and engi¬ 
neering services rendered in connection with the sale of 
an end product purchased by one of the agencies covered 
by the Act, and any article incorporated therein, but also 
the sale or installation of machinery, equipment or mate¬ 
rials used in processing an end product. Income relating 
to patent licences is renegotiate under the circumstances 
set forth in Chapter m of the Renegotiation Regulations. 

3. Segregation of Renegotiable and Non^renegotiable In¬ 
come : 

Although the Act prescribes the type of contract sub¬ 
ject to renegotiation, as a matter of practice it is often 
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| 

difficult to trace the source of a Contractor’s Income with 
exactness, especially when the ultimate Departmental end- 
use results from a remote subcontract. 

Whenever the end-use of the articles with respect to 
which the services were rendered is known or can be 

i 

determined with reasonable effort, a specific segregation 
of individual sales should be made and compensation re¬ 
ferable to such articles as are found to have a Depart¬ 
mental end-use should be included under income “Subject 
to Renegotiation”. 

In many instances, the number of separate sales or 
contracts will be so large that it will be impracticable to 
consider each one separately, and some other method of 
segregation of income must be used. Ordinarily this will 
also be true where the Contractor’s services are rendered 
in connection with articles initially sold to wholesalers, 
jobbers, or others engaged in both war and comiUercial 
business. 

i 

i 

In such cases, it may be necessary to classify sales 
and contracts by principal, customer, or customer group, 
end-use classification of articles as shown on War Produc¬ 
tion Board reports, or some other suitable classification. 
The method used in segregating renegotiable and non- 
renegotiable business should be fully described Under 
Paragraph III. 

i 

4. If Information Previously Filed: 

i 

If all of the information called for by this form has 
been furnished the Price Adjustment Agency to which the 
Contractor has been assigned, this Standard Form of Con¬ 
tractor’s Report can be completed by reference, stating 
specifically the place and date of filing. When certified 
by the appropriate Price Adjustment Agency that it has 

j 

i 
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received such information, this report will be accepted by 
the War Contracts Price Adjustment Board as having 
complied with mandatory filing under the first sentence 
of subsection (c)(5)(A) of the 1943 Act. 


226 


Exhibit 3-C 

(Letterhead of) 
JAMES B. ARMSTRONG 
1 East 42nd Street 


April 10, 1945 


Services and Sales Renegotiation Section 
Department of the Navy 
Washington 25, D. C. 

Attention: Lt. Comdr. Morton J. Stone, USNR 

Re: Your No. N. Y. 958. 


Dear Sirs: 

Receipt is acknowledged of your letter of January 25, 
1945, and several enclosures respecting proposed renego¬ 
tiation proceedings against me for the year 1944. 

As your office has already been advised, I am merely a 
commission salesman. I hold no contracts or sub-contracts 
of any kind with any governmental agency or department 
and have never been engaged in soliciting any such con¬ 
tracts or sub-contracts for myself or anyone else, or in 
4 ‘selling’’ the Government in any way. 

If you will kindly examine your file in this matter, you 
will observe that I and my attorney have previously set 
out in considerable detail, both in letters addressed to 
your office and in personal conferences with your repre- 
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i 

sentatives, the reasons why we take the position that I am 
not a sub-contractor within the meaning of Section a (5) 
B of the Renegotiation Statute. We have also pointecj. out 
that the legislative history of that particular portioh of 
the Act indicates very clearly that the section referred to 
was incorporated for the express purpose of dealing 'with 
so-called “war contract brokers’ * and was never intended 
to apply to ordinary salesmen like me. 

Furthermore, I am informed that my principals, whose 
products I have been selling for the past 14 years, have 
all been re-negotiated for 1944 on an over-all basis as in 
previous years and that, in accordance with the law and 
the Renegotiation Regulations, my commissions were prop¬ 
erly included in their respective contractor’s report? as 
part of their selling expenses. 

For the above reasons, I must decline to file thq re¬ 
ports requested in your letter for the year 1944. 

Very truly yours, 

i 

/s/ James B. Armstrong. 

James B. Armstrong^. 

JB A: JM 


I 


i 


I 


I 
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SSRS/MP :ms 


CO-NY-958-’44 


October 24, 1945 
REGISTERED MAIL 


No. 3266608 

RETURN RECEIPT REQUESTED 

Mr. James B. Armstrong 
1 E. 42nd Street 
New York, New York 

Dear Sir: 

The matter of conducting the statutory Renegotiation 
Proceedings for your fiscal year ended December 31, 1944 
has been assigned to this Section. 

Unless the amount of your income during the said 
fiscal year was less than the statutory minimum, as de¬ 
fined by Subsection (c)(6) of the Act, you are required 
to furnish the information called for by the enclosed 
“Standard Form of Contractor’s Report (for Agents, 
Brokers and Sales Engineers)”, and the “Standard Form 
of Supplemental Report (for Agents, Brokers and Sales 
Engineers) ”. 

The reports to be made on the enclosed forms are 
requested pursuant to the statutory power to obtain infor¬ 
mation deemed necessary under the Act. Your filing of 
the “Standard Form of Contractor’s Report (for Agents, 
Brokers and Sales Engineers)” in a satisfactory form 
will be deemed a compliance with the mandatory pro¬ 
visions of Subsection (c)(5)(A) of the Renegotiation Act, 
requiring a financial statement to be filed. 
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The Contractor’s Report (in triplicate) and the Sup¬ 
plemental Report (in duplicate) should be filed witli this 
office not later than November 10, 1945. 

In addition to filing copies of your Federal income tax 
return with the report, will you please send us a copy of 
your New York State income tax return? 

I 

Very truly yours, 

Lewis S. Munson, Jh. 
Lieut. Comdr., USNR, 
Chief 

i 

Ends: 

1 

Standard Form of Contractor’s Report 
and Supplementary Report (for Agents, 

Brokers and Sales Engineers) 

Copy of the Renegotiation Act. 


; 

i 


i 


i 

I 

I 

I 

I 

I 

i 

I 

! 

i 

i 

! 

i 

i 

i 

i 

! 

i 

i 
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(Letterhead of) 

JAMES B. ARMSTRONG 
1 East 42nd Street 


November 9, 1945 

Lewis S. Mnnson, Jr., Lieut. Comdr., USNR. 

Services and Sales Renegotiation Section 
Navy Department 
Washington 25, D. C. 


CO-NY-958-’44 


Dear Sir: 

Receipt is acknowledged of your letter of October 24, 
1945. In reply, you are referred to the letter which I ad¬ 
dressed to your office under date of April 10, 1945, in 
which I set forth quite clearly the reasons why I must 
decline to file the reports and submit the other informa¬ 
tion requested in connection with your proposed renego¬ 
tiation of me for the fiscal year ending December 31, 1944. 

If you feel that a conference with my attorney, Mr. 
Koschwitz, would serve a useful purpose, I am sure he 
will be glad to meet with a representative of your office 
at a time and place mutually convenient. 

Very truly yours, 

James B. Armstrong 
James B. Armstrong 

JB A :EW 
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(Letterhead of) 

FREDERICK H. KOSCHWITZ | 
501 Fifth Avenue 

May 28, 19^7 

i 

Services and Sales Renegotiation Section 
Navy Price Adjustment Board 
Washington 25, D. C. 

Attention: Mr. George V. R. Mulligan, Vice Chief 

| 

Re: Your File : SSRS :NPAB :RAH :jt 


Dear Sirs: 

Your registered letter of May 9, 1947, addressed to 
Mr. James B. Armstrong of No. 1 East 42nd Streep this 
city, stating that you are commencing renegotiation; pro¬ 
ceedings against him for the year ending December 31, 
1944, has been referred to me for my attention. 


Examination of your file in this matter will disclose 
that under date of January 25, 1945, your Section re¬ 
quested Mr. Armstrong to file the then “Standard form 
of Contractor’s Report” and “The Standard fortn of 
Supplemental Report” (both for Agents, Brokers! and 
Sales Engineers). For your information, I am enclpsing 
a copy of his reply dated April 10, 1945, declining t,b file 
such reports on the ground that he is not a subcontractor 
within the meaning of Section a (5) B of the Renegotia¬ 
tion Act and, therefore, does not come within the coverage 
of the statute. 


Subsequently on October 24, 1945, another such de¬ 
mand was made on Mr. Armstrong by your office byj reg¬ 
istered letter and on November 9, 1945, he again advised 
you that he must decline to file the requested reports, 
referring to his previous letter of April 10, 1945. 
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Similar demands were made on Mr. Armstrong by 
yonr office for the years 1942 and 1943 and your records 
should show that, for the reason stated above, your legal 
right to renegotiate him for those years has been ques¬ 
tioned in actions now pending in the United States 
230 District Court. Reference is also made to the corre¬ 
spondence then had with your office about the matter. 
As to 1942, a Tax Court proceeding is also pending in 
which exception is taken to the determination of so-called 
‘‘ excessive profits” for that year, on the ground that Arm¬ 
strong received from his principals only the standard rates 
of commission which have been paid to district representa¬ 
tives throughout the steel industry for many years. 

Respecting your authority to renegotiate Mr. Arm¬ 
strong, it is his contention, in brief, that the subsection of 
the Act above referred to was specifically designed by 
Congress to apply to contracts entered into by so-called 
“war brokers” or “Washington agents” with respect to 
procurement by them for their principals of Government 
contracts, or subcontracts, under a contingent fee arrange¬ 
ment; and that such sub-section was never intended to 
apply to the contractual arrangements of a bona-fide com¬ 
mission salesman like Armstrong, who, for many years, 
has been engaged in the legitimate business of selling his 
principals’ products and who has never been engaged in 
the solicitation or procurement of Government business. 

Furthermore, your letter of May 9, 1947, specifically 
states that it constitutes commencement of renegotiation 
proceedings for the year 1944 in conformity with the pro¬ 
visions of subsection c (1) of the Renegotiation Act. 
However, in view of the provision of subsection c (3), it 
would seem that a serious question arises with respect to 
your failure to commence this purported proceeding with¬ 
in the time limitation prescribed by law. 

The Act provides that any such proceeding must be 
commenced within a twelve months period after the close 


I 

j 


217 

i 

i 

Exhibit 6-F 

i 

of the year in question or within the same time after the 
filing of the statement required from contractors or! sub¬ 
contractors subject to the Act, whichever is later. [Such 
statements were directed to be filed within three months 
after the closing of such fiscal year. Obviously, it was the 
spirit and intent of the law, in imposing these time limi¬ 
tations, to avoid unnecessary hardship to any proposed 
“renegotiatee” by the undue lapse of time. It would 
seem, therefore, that if you intended to press your pro¬ 
ceeding against my client, you should have commenced it 
soon after his letter to you of April 10, 1945, or certainly 
right after receipt of his letter of November 9, 1945. Your 
failure to do so until almost two and one-half years have 
elapsed after the close of 1945, might very well be con¬ 
sidered such laches on your part as to bar you from main¬ 
taining the proceeding, regardless of the construction to 
be placed on the language of the limitation contained 
231 in said subsection c (3) of the Statute. 

With reference to the requested conference on 
June 3,1947, it will be impossible for Mr. Armstrong or for 
me to be at your offices in Washington on that date. How¬ 
ever, if you feel that a conference will serve a useful pur¬ 
pose and if you have a representative who can call on Mr. 
Armstrong or me here in New York, we will both be jglad 
to see him at a time that will be mutually convenient. 
I might also add that I expect to be in Washington within 
the next few weeks. I could stop in to see you at ithat 
time and shall be pleased, of course, to call you before¬ 
hand for an appointment. It must be understood, how¬ 
ever, that these suggestions are made without prejudice 
to Mr. Armstrong’s rights and without acknowledging in 
any way your claimed right to renegotiate him. 

i 

I 

Very truly yours, 

Frederick H. Koschwitz 


FHK ;mw 
Enc. 


i 

I 
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CO-958-44 

SSRS:NPAB:GVRM:jb 

11 June 1947 

Mr. Frederick H. Koschwitz 
501 Fifth Avenue 
New York 17, N. Y. 

Re: Renegotiation of James B. Armstrong 
for fiscal year ended 31 December 
1944. 


Dear Sir: 

Your letter dated May 29, 1947 has been received. 

As has been previously explained to you, Mr. Arm¬ 
strong is deemed to be a “subcontractor” within the 
meaning of subsection (a) (5) (B) of the Renegotiation Act 
and as such is subject to renegotiation. Your reiteration 
of exemption for the year 1944 must therefore be denied. 

It is the position of this office that laches may not be 
contended against the Government. Renegotiation pro¬ 
ceedings were duly commenced in accordance with the pro¬ 
visions of subsection (c)(1) of the Act. Had Mr. Arm¬ 
strong desired to conclude these proceedings sooner, it 
was within his power to do so by the mere filing of a 
Standard Form of Contractor’s Report for the year in 
question. This he refused to do, and by his refusal failed 
to comply with the requirements of the law. It therefore 
appears that the onus of delay rightfully lies upon his 
shoulders. 
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In reference to the last paragraph of your letter, be 
advised that renegotiation proceedings are no longer con¬ 
ducted in the field. 

| 

I would like to point out that in order to protect the 
interests of the Federal Government, I shall convene an 
executive panel for the purpose of determining the amount 
of excessive profits, if any, earned by your client in the 
fiscal year ended 31 December 1944. If it is the conclusion 
of that panel that excessive profits have been earned, I 
shall recommend the issuance of a unilteral order. 

Very truly yours, 

GVRM | 

George V. R. Mulligan 
Services & Sales Renegotiation Section 
Navy Price Adjustment Board 


i 

i 

I 

i 

l 


i 


i 

I 


I 

; 
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Petitioner’s Exhibit 8 

(Filed October 13, 1949.) 

LIST OF MB. ARMSTRONG'S CUSTOMERS 
IN 1943 AND 1944. 


General Electric Co. 

American Car & Foundry 
Co. 

American Locomotive Co. 

Mack Truck Corp. 

Hyatt Bearings Division of 
General Motors Corp. 

DeLaval Steam Turbine Co. 

Foster-Wheeler Corpora¬ 
tion 

Manning Maxwell & Moore 

Worthington Pump & Ma¬ 
chinery Corp. 

Chicago Pneumatic Tool Co. 

Federal Shipbuilding & 

Dry Dock Co. 

Alexander Smith & Sons 
Carpet Co. 

American Type Founders, 
Inc. 

Bendix Aviation Corp. 

Wright Aero Corp. 

R. Hoe & Co. 

W. H. McMillan's Sons Co. 


Todd Shipyards, Inc. 
Bigelow Sanford Carpet Co. 

Fairchild Aviation Corp. 

Crocker-Wheeler Electric 
Manufacturing Co. 

Robins Conveying Belt Co. 

International Paper Co. 
Bird Machine Co. 

Voight-Sikorsky Aircraft 
Division of United Air¬ 
craft Corp. 

Vanadium Corp. of Amer¬ 
ica 

Mohawk Carpet Company 
E. W. Bliss Co. 

Jenkins Bros. 

Leslie Co. 

Lidgerwood Mfg. Co. 

Turbo Mixer Corp. 

John Waldron Corp. 
Watson-Stillman Co. 
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Petition for Review—Docket No. 446-R j 

(Filed Feb 9, 1951.) 


[Caption Omitted] 

i 

The above-named petitioner hereby petitions the Court 
as follows, and alleges: 

1. The petitioner resides in the Borough of Manhattan, 
New York City, and for more than twenty-five years has 
been acting as district sales representative in thej New 
York area, on a commission basis, of several concerns 
which manufacture steel forgings and castings. 

i 

2. Respondent, War Contracts Price Adjustment 
Board, is the Board responsible for the renegotiation of 
contracts, pursuant to section 403, as amended, of the 
Sixth Supplemental National Defense Appropriation Act, 

1942, as amended by section 701 of the Revenue Act 
52 of 1943, (hereinafter cited as the Renegotiation Act) 
with power under subsection (d) (4) of said Act to 
delegate its duties to specified Departments of the Govern¬ 
ment, including the Navy Department. 

i 

i 

i 

3. On December 9th, 1943, the Services and Sales Re¬ 
negotiation Section of the Navy Price Adjustment $oard, 
acting under delegation of authority from the respondent, 
served notice on the petitioner that renegotiation proceed¬ 
ings were being commenced against him for the fiscajl year 
ending December 31st, 1943, as a subcontractor under sub¬ 
section (a)(5)(B) of the Renegotiation Act. 

i 

4. Thereafter, over petitioner’s protest that he was 
not a subcontractor within the meaning and purview of 


! 

I 


I 
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said subsection, the respondent, acting through said Sales 
and Services Renegotiation Section, on September 10th, 
1945, issued an order holding in effect that petitioner was 
such subcontractor and purported to set forth an uni¬ 
lateral determination with respect to so-called excessive 
profits in the amount of $22,729.09 alleged to have been 
derived by the petitioner during the fiscal year ending 
December 31, 1943. 

5. On November 5th, 1945, petitioner filed with the 
respondent a request for a review of said order. The 
respondent declined to initiate such review and on Jan¬ 
uary 8th, 1946, advised the petitioner that said order 

53 of September 10, 1945 should be deemed the deter¬ 
mination of the respondent and made demand upon 
the petitioner for the payment of so-called excessive profits 
alleged to have been derived by him in 1943 in the said 
amount of $22,727.09, less applicable tax credits of $15, 
274.34, leaving a balance claimed to be due of $7,452.75. 

6. The said amount of commissions paid to the peti¬ 
tioner by his principals and claimed by the respondent to 
be excessive profits as aforesaid were received by the peti¬ 
tioner under a valid claim of right thereto and when 
received by petitioner constituted property within the 
meaning of the Fifth Amendment to the Constitution of 
the United States. 

7. The petitioner, in order to protect his legal rights 
in the premises and to preserve his Constitutional rights 
to such property, thereupon took an appeal from said 
determination of respondent to the Tax Court of the 
United States, pursuant to subsections (e) (1) and (2) of 
the Renegotiation Act. 
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i 

8. The Tax Court took jurisdiction of the proceeding 
initiated by petitioner, set the proceeding for hearing and, 
at the hearing, consolidated said proceeding with a similar 
proceeding which petitioner had initiated respecting the 
year 1944. Subsequently, the Tax Court made findings of 
fact, promulgated an opinion and on November 15th, 1 1950 
entered an order upholding said demand of respondent as 
to the year 1943 in the amount of $22,500.00 (without 
application of tax credits). 

54 9. The Tax Court of the United States is £iven 

plenary jurisdiction over cases or controversies of 
the nature involved herein by Section 403 (1) and (2) of the 
Renegotiation Act and in the exercise of such jurisdiction 
the Tax Court has entertained and decided legal as well as 
Constitutional questions with respect to petitioner’s al¬ 
leged liability under the demand made upon him by the 
respondent. 

10. Petitioner is aggrieved by said decision of the i Tax 
Court entered, as aforesaid, on November 15, 1950, j and 
under the provisions of Title 26, Sections 1141 and 1142 
USCA, the United States Court of Appeals for the Dis¬ 
trict of Columbia has jurisdiction to review said decision. 

11. The principal question raised in this controversy 
is one of coverage; that is, whether said subsection; (a) 
(5) (B) of the Renegotiation Act applies to bona-fide com¬ 
mission salesmen such as plaintiff, who was not engaged 
in the solicitation or procurement of Government con¬ 
tracts; or whether, as petitioner contends, said provision 
of the Act was specifically designed and intended by Con¬ 
gress—as appears from its Legislative history—to apply 
only to so-called Washington 5 Percenters or “peddlers 
of influence”. Also whether, as petitioner also contends, 
his commissions were properly reported by his principals 
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as an element of cost in the renegotiation proceedings 
instituted against them under the Act as subcontractors, 
in which proceedings the commissions paid to peti- 
55 tioner were so reported and were not disallowed, 
objected to or reduced in any way. 

12. In making its said decision the court below com¬ 
mitted errors in the following respect: 

(a) In misinterpreting the legislative history of sub¬ 
section (a)(5)(B) of the Renegotiation Act. 

(b) In holding that petitioner was a subcontractor 
within the meaning and purview of said subsection (a) 
(5)(B). 

(c) In failing to hold that the commissions received by 
petitioner had properly been renegotiated in the renego¬ 
tiation proceedings against his principals as part of their 
element of cost. 

(d) In holding that respondent had authority to rene¬ 
gotiate petitioner under the Renegotiation Act. 

(e) In holding that petitioner may be deprived of 
valuable property rights, as proposed by the respondent, 
without violation of the rights, privileges and immunities 
guaranteed to the petitioner by the Fifth Amendment of 
the Constitution of the United States. 

WHEREFORE, Petitioner prays: 

(1) That this Court reverse the decision and 
order of the Tax Court of the United States, en¬ 
tered herein on November 15, 1950, to the end that 
the legal and Constitutional rights of the petitioner, 
as decided by the Tax Court, be authoritatively 
adjudicated, decided and settled. 
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\ 

56 (2) That the decision and order of Thp Tax 

Court be reversed, and the demand of the respond¬ 
ent be held null and void. 

(3) That petitioner be granted such other and 
further relief in the premises as to this Coui|t may 
seem just and proper. 

i 

i 

Frederick H. Koschwitz 
501 Fifth Avenue 
Borough of Manhattan j 
New York City 

William F. Kelly 
P. J. J. Nicolaides 
Continental Building 
15th & K Streets, N.W. 
Washington, D. C. 

Attorneys for Petitioner 

| 
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Notice of Filing Petition for Review—No. 446-R 

(Filed Feb 9, 1951.) 

[Caption- Omitted] 

To the Honorable Newell A. Clapp 
Assistant Attorney General, 

Attorney for Respondent. 

You will please take notice that the petitioner in the 
above proceeding has filed in the Clerk’s Office of the Tax 
Court of the United States a petition for review of the 
decision of the Tax Court entered November 15, 1950 on 
points designated in the petition. 

There is attached to this notice a conformed copy of 
the petition filed and may we request that you acknowl¬ 
edge service and receipt of a copy of the petition, as indi¬ 
cated below. 

Respectfully 

William F. Kelly 
P. J. J. Nicolaides 
Continental Building 
15th & K Streets, N.W. 
Washington, D.C. 

Attorneys for Petitioner. 

58 Service of the foregoing notice and receipt of a 

copy of the petition for review therein mentioned is 
acknowledged this 9th day of February, 1951. 

Newell A. Clapp 

Acting Assistant Attorney General 
Attorney for Respondent. 
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I 

(Filed Feb 9, 1951.) 

i 

i 

[Caption Omitted] 


The above-named petitioner hereby petitions the Court 
as follows, and alleges: 

1. The petitioner resides in the Borough of Manhattan, 
New York City, and for more than twenty-five years has 
been acting as district sales representative in thp New 
York area, on a commission basis, of several concerns 
which manufacture steel forgings and castings. 

2. Respondent, War Contracts Price Adjustment 
Board, is the Board responsible for the renegotiation of 
contracts, pursuant to section 403, as amended, pf the 
Sixth Supplemental National Defense Appropriation Act, 

1942, as amended by section 701 of the Revenue Act 
234 of 1943, (hereinafter cited as the Renegotiation Act) 
with power under subsection (d)(4) of said ^ct to 
delegate its duties to specified Departments of the Govern¬ 
ment, including the Navy Department. 

I 

3. On May 9, 1947, the Services and Sales Renegotia¬ 
tion Section of the Navy Price Adjustment Board, acting 
under delegation of authority from the respondent, served 
notice on the petitioner that renegotiation proceedings 
were being commenced against him for the fiscal year 
ending December 31st, 1944, as a subcontractor under sub¬ 
section (a)(5)(B) of the Renegotiation Act. 

i 

j 

4. Thereafter, over petitioner’s protest that hej was 
not a subcontractor within the meaning and purview of 

j 

! 

I 


i 


i 


i 
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said subsection, the respondent, acting through said Sales 
and Services Renegotiation Section, on September 18, 
1947, issued an order holding in effect that petitioner was 
such subcontractor and purported to set forth an uni¬ 
lateral determination with respect to so-called excessive 
profits in the amount of $7,500 alleged to have been de¬ 
rived by the petitioner during the fiscal year ending 
December 31st, 1944. 

5. On November 13th, 1947, petitioner filed with the 
respondent a request for a review of said order. The re¬ 
spondent declined to initiate such review and on January 

14th, 1948, advised the petitioner that said order of 
235 September 18th, 1947 should be deemed the determi¬ 
nation of the respondent and made demand upon the 
petitioner for the payment of so-called excessive profits 
alleged to have been derived by him in 1944 in the said 
amount of $7,500, less applicable tax credits. 

6. The said amount of commissions paid to the peti¬ 
tioner by his principals and claimed by the respondent to 
be excessive profits as aforesaid were received by the peti¬ 
tioner under a valid claim of right thereto and when 
received by petitioner constituted property within the 
meaning of the Fifth Amendment to the Constitution of 
the United States. 

7. The petitioner, in order to protect his legal rights 
in the premises and to preserve his Constitutional rights 
to such property, thereupon took an appeal from said 
determination of respondent to the Tax Court of the 
United States, pursuant to subsections (e) (1) and (2) of 
the Renegotiation Act. 

8. The Tax Court took jurisdiction of the proceeding 
initiated by petitioner, set the proceeding for hearing, and, 
at the hearing, consolidated said proceeding with a similar 
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I 

! 

proceeding which petitioner had initiated respecting the 
year 1943. Subsequently, the Tax Court made findings of 
fact, promulgated an opinion and on November 15th, 1950 
entered an order upholding said demand of respondent as 
to the year 1944 in the amount of $6,750 (without appli¬ 
cation of tax credits). 

j 

236 9. The Tax Court of the United States is |given 
plenary jurisdiction over cases or controversies of 

the nature involved herein by Section 403 (1) and (2) of 
the Renegotiation Act and in the exercise of such jurisdic¬ 
tion the Tax Court has entertained and decided legal as 
well as Constitutional questions with respect to petitioner’s 
alleged liability under the demand made upon him ljy the 
respondent. 

i 

10. Petitioner is aggrieved by said decision of the Tax 
Court entered, as aforesaid, on November 15, 1950, and 
under the provisions of Title 26, Sections 1141 and 1142 
USCA, the United States Court of Appeals for the Dis¬ 
trict of Columbia has jurisdiction to review said decision. 

I 

11. The principal question raised in this controversy 
is one of coverage; that is, whether said subsectioja (a) 
(5) (B) of the Renegotiation Act applies to bona-fide com¬ 
mission salesmen such as plaintiff, who was not engaged 
in the solicitation or procurement of Government con¬ 
tracts; or whether, as petitioner contends, said provision 
of the Act was specifically designed and intended by! Con¬ 
gress—as appears from its Legislative history—to apply 
only to so-called Washington 5 Percenters or “peddlers 
of influence”. Also whether, as petitioner also contends, 
his commissions were properly reported by his principals 
as an element of cost in the renegotiation proceedings 

instituted against them under the Act as subcontrac- 

237 tors, in which proceedings the commissions paid to 
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petitioner were so reported and were not disallowed, ob¬ 
jected to or reduced in any way. Petitioner further con¬ 
tends that, within the intent of Congress, said proceeding 
against him for the year 1944 was not timely commenced. 

12. In making its said decision the court below com¬ 
mitted errors in the following respect: 

(a) In misinterpreting the Legislative history of sub¬ 
section (a)(5)(B) of the Renegotiation Act. 

(b) In holding that petitioner was a subcontractor 
within the meaning and purview of said subsection (a) 
(5)(B). 

(c) In failing to hold that the commissions received by 
petitioner had properly been renegotiated in the renego¬ 
tiation proceedings against his principals as part of their 
element of cost. 

(d) In holding that respondent had authority to rene¬ 
gotiate petitioner under the Renegotiation Act. 

(e) In holding that petitioner may be deprived of 
valuable property rights, as proposed by the respondent, 
without violation of the rights, privileges and immunities 
guaranteed to the petitioner by the Fifth Amendment of 
the Constitution of the Untied States. 

(f) In failing to hold that said proceeding against 
petitioner for the year 1944 was not, within the intent of 
Congress, timely commenced. 

WHEREFORE, Petitioner prays: 

(1) That this Court reverse the decision and 
238 order of the Tax Court of the United States, en¬ 
tered herein on November 15, 1950, to the end that 
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I 

the legal and Constitutional rights of the petitioner, 
as decided by the Tax Court, be authoritatively 
adjudicated, decided and settled. 


(2) That the decision and order of The Tax 
Court be reversed, and the demand of the respond¬ 
ent be held null and void. 


I 

(3) That petitioner be granted such other and 
further relief in the premises as to this Court jmay 
seem just and proper. 


Frederick H. Koschwitz j 
501 Fifth Avenue 
Borough of Manhattan 
New York City 

William F. Kelly j 

P. J. J. Nicolaides 
Continental Building 
15th & K Streets, N.W. 
Washington, D. C. 

Attorneys for Petitioner.! 
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Notice of Filing Petition for Review—No. 755-R 

(Filed Feb 12, 1951.) 


[Caption Omitted] 


To the Honorable Newell A. Clapp 
Assistant Attorney General , 

Attorney for Respondents 

You will please take notice that the petitioner in the 
above proceeding has filed in the Clerks Office of the Tax 
Court of the United States a petition for review of the 
decision of the Tax Court entered November 15, 1950 on 
points designated in the petition. 

There is attached to this notice a conformed copy of 
the petition filed and may we request that you acknowl¬ 
edge service and receipt of a copy of the petition, as 
indicated below. 


Respectfully 

William F. Kelly 
P. J. J. Nicolaides 
Continental Building 
15th & K Streets, N.W. 
Washington, D.C. 

Attorneys for Petitioner. 

240 Service of the foregoing notice and receipt of a 
copy of the petition for review therein mentioned is 
acknowledged this 9th day of February, 1951. 

Newell A. Clapp 

Acting Assistant Attorney General 
Attorney for Respondent. 
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(Filed Feb. 9, 1951) | 

[Caption Omitted] 


To the Clerk of the Tax Court 
of the United States : 

You will please prepare as a record for review in the 
above-entitled cause certified copies of the following docu¬ 
ments and records of proceedings before The Tax Court 
of the United States and transmit the same to the Clerk 
of the United States Court of Appeals for the District 
of Columbia within the time provided for the settlement 
and transmission of such record as may be enlarged by 
order or orders of the Tax Court: 

i 

1. Docket entries of proceedings before the 
Tax Court. 

2. Pleadings before the Tax Court, including 
exhibits attached or made part thereof. 

i 

3. Findings of fact, opinion and decision of The 
Tax Court. 


60 


4. The stenographer’s report of testimony is 
not designated for the record in this proceeding 
for the following reason: At the hearing before the 


Tax Court, this proceeding was consolidated with 
a similar proceeding—Tax Court Docket No. 755-R 
—instituted by respondent against petitioner; for 
the year 1944. The transcript of testimony is feeing 
designated for the record in said 1944 proceeding, 
and since appeals are being taken in both proceed¬ 
ings, an application will be made to the Couft of 
Appeals to have both appeals heard on the one 
report of testimony. 


I 


i 
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5. Stipulation of Facts entered into between the 
parties herein, dated June 20, 1949. 

6. Petition for review and points relied upon. 

7. Points relied upon as follows: 

(a) In misinterpreting the Legislative history 
of subsection (a)(5)(B) of the Renegotiation 
Act. 

(b) In holding that petitioner was a subcon¬ 
tractor within the meaning and purview of said 
subsection (a) (5) (B). 

(c) In failing to hold that the commissions 
received by petitioner had properly been re¬ 
negotiated in the renegotiation proceedings 
against his principals as part of their element 
of cost. 

(d) In holding that respondent had authority 
to renegotiate petitioner under the Renegotia¬ 
tion Act. 

61 (e) In holding that petitioner may be deprived 

of valuable property rights, as proposed by the 
respondent, without violation of the rights, 
privileges and immunities guaranteed to the pe¬ 
titioner by the Fifth Amendment of the Con¬ 
stitution of the United States. 

8. This designation. 

Frederick H. Koschwitz, 

501 Fifth Avenue, 

Borough of Manhattan, 

New York City, N. Y., 
Attorney for Petitioner. 

February 9, 1951 

Received copy of foregoing this date 

Newell A. Clapp 
Acting Asst. Atty. Gen. 
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j 

To the Clerk of the Tax Court 
of the United States: 

i 

You will please prepare as a record for review in the 
above-entitled cause certified copies of the following docu¬ 
ments and records of proceedings before The Tax Court 
of the United States and transmit the same to the j Clerk 
of the United States Court of Appeals for the District 
of Columbia within the time provided for the settlement 
and transmission of such record as may be enlarged by 
order or orders of the Tax Court: 

1. Docket entries of proceedings before the 
Tax Court. 

2. Pleadings before the Tax Court, including 
exhibits attached or made part thereof. 

i 

3. Findings of fact, opinion and decision of The 
Tax Court. 

242 4. Stenographer’s transcript of the testimony 

taken at the hearing before the Tax Court (pages 
1 to 169) together with petitioner’s Exhibit 8,i iden¬ 
tified and received in evidence at page 34 of this 
transcript. 

i 

5. Stipulation of facts, entered into between the 
parties herein, dated June 20, 1949, together| with 
exhibits thereto attached, identified and received in 
evidence as Joint Exhibits 1-A through 7-G at; page 
12 of said transcript of testimony. 

I 

j 
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6. Petition for review and points relied upon. 

7. Points relied npon as follows: 

(a) In misinterpreting the Legislative history 
of subsection (a)(5)(B) of the Renegotiation 
Act. 

(b) In holding that petitioner was a subcon¬ 
tractor within the meaning and purview of said 
subsection (a) (5) (B). 

(c) In failing to hold that the commissions 
received .by petitioner had properly been re¬ 
negotiated in the renegotiation proceedings 
against his principals as part of their element 
of cost. 

(d) In holding that respondent had authority 
to renegotiate petitioner under the Renegotia¬ 
tion Act. 

(e) In holding that petitioner may be deprived 
of valuable property rights, as proposed by the 
respondent, without violation of the rights, 
privileges and immunities guaranteed to the pe- 

243 titioner by the Fifth Amendment of the Con¬ 
stitution of the United States. 

(f) In failing to hold that said proceeding 
against petitioner for the year 1944 was not, 
within the intent of Congress, timely commenced. 

8. This designation. 

Frederick H. Koschwitz, 

501 Fifth Avenue, 

Borough of Manhattan, 

New York City, N. Y., 
Attorney for Petitioner. 


February 9, 1951 

Received copy of foregoing this date 
Newell A. Clapp 
Acting Asst. Atty. Gen. 
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Statement of Questions Presented 


The questions are: (1) whether the petitioner, a manu¬ 
facturers ’ sales representative, engaged for many years 
in selling, on a commission basis, his principals’ products 
to commercial concerns only, and not engaged in soliciting 
or procuring Government contracts for his principals, and 
having no agreement or arrangement with them to do so, 
is subject to renegotiation as a “subcontractor” under 
subsection 403(a)(5)(B) of the Renegotiation Act of 1943; 
and (2) whether the decisions of the Tax Court holding 
the petitioner so renegotiable were contrary to the previ¬ 
ous decisions of said court and to the administrative inter¬ 
pretations of the renegotiation statute. 


[I] 


m 

INDEX 


Statement of Questions Presented 
Statement of Jurisdiction . 


PAGE 

I 

1 


Statement of the Case 

Statutes Involved .. 

Statement of Points ... 


2 

6 

7 


Summary of Argument ... j 8 

I. Petitioner is not a subcontractor within the' 
meaning and purview of subsection 403j 

(a)(5)(B) of the Renegotiation Act of 1943; 9 

! 

The Opinion of the Lower Court. j 16 

i 

II. The decisions of the lower Court are at vari-; 

ance with previous decisions of that Court... j 21 

III. The decisions of the lower Court are at vari-| 

i 

ance with the administrative interpretations! 
of subsection (a)(5)(B) .| 27 

Conclusion ...32 

i 

Appendix, containing excerpts from the following:....; (i) 

i 

I. Hearings before the House and Senate Com- j 
mittees on H. R. 1900, 78th Congress, First j 
Session, as follows: 

i 

House Naval Affairs Committee. j (i) 


Senate Committee on Naval Affairs. j(vii) 

II. Reports of the House and Senate Committees 

on H. R. 1900. j (ix) 

i 

III. Debate on the bill in the House and Senate.... (xiii) 


IV. Reports of the House and Senate Committees j 
on the Revenue Bill of 1943, with reference 
to the $25,000 exemption for War Contract 
Brokers . (xvi) 















IV 


Table of Cases 


PAGE 

Church of the Holy Trinity v. The United States, 

143 U. S. 457 . 9, 10 

Fine v. War Contracts Price Adjustment Board, 

9 T. C. 600 .22, 24 

Gould v. Gould, 245 U. S. 151.20, 21 

Great Northern Ry. Co. v. United States, 315 U. S. 

262 . 10 


Lichter v. United States, 334 U. S. 742.20, 28 

Nathan Cohen, 7 T. C. 1002 . 32 

Ozawa v. The United States, 260 U. S. 178. 9 

Providence Wool Combing Company v. Secretary of 

War, 14 T. C. 979 .16,17 

Reynolds v. Goodwin-Hill Corp., 154 F. (2nd) 553 

(C. C. A. 2nd). 27 

Ring Construction Corporation v. Secretary of War, 

85 U. S. App. D. C. 386, 178 F. 2nd 714.20, 27 

Rudolph v. Knox, 52 App. D. C. 33, 280 Fed. 1007. 20 

Rudolph v. Potomac Electric Power Company, 58 

App. D. C. 54, 24 Fed. 2nd 882. 20 

United States v. American Trucking Corporation, 

310 U. S. 544 . 21 

United States v. Merriam, 263 U. S. 179 . 20 

United States v. St. Paul M. & M. Railroad Com¬ 
pany, 247 U. S. 310 . 9 

United States v. Union Pac. Ry. Co., 91 U. S. 72. 10 

United States v. Willings, 8 U. S. 48 . 28 

17,22,23,24 


Wolfe v. McCauley, 8 T. C. 146 




















1 

j 

i 

V I 

i 1 


i 

Statutes 


PAGE 

Internal Revenue Code: 

i 

Section 1141 . 

1142 . 

2 

2 

Renegotiation Act of 1943 : 


Sec. 403(a)(5)(B) .I, 2, 6, 7, 8, 10, 14,16 

Sec. 403(4)(B) . 6, 29 

Sec. 403(c) (6) . 1 

5, 14 

Sec. 403(e)(1) . 

1 

Act of Feb. 25, 1944, c. 63, Title VII, sec. 701(b), 
58 Stat. 78 (U. S. Code Ann., Title 50, Ap¬ 
pendix, sec. 1191) . 

6 

Renegotiation Regulations, Sec. 381.4. 

29 

Public Law 149, 78th Cong. . 

10 

Other Authorities 

; 

, 

, 

' 

1 

Report of Hearings pursuant to H. R. 30, Vol. 1, 78th 

Cong., 1st Sess . 10,13 

j 

Report No. 353, 78th Cong., 1st Sess . 

! ii 

Congressional Record: 

! 

i 

Page 3626 . 

1 12 

i 

Page 3629 . 

1 12 

j 

Page 5865 . 

; 12 

i 

i 

i 

| 

i 

i 

; 

i 

i 

i 

i 

i 

J_i 




















IN THE 

I 

I 

Inttrh States (Emtrt of Appeals 

For the District of Columbia Circuit 

| 

Nos. 10973 - 4 


James B. Armstrong, Petitioner, 

V. \ 

War Contracts Price Adjustment Board, Respondent . 

On Petitions to Review Decisions of the 
Tax Court of the United States 
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i 

BRIEF ON BEHALF OF PETITIONER | 

j 

___ i 

Statement of Jurisdiction 

I 

The proceedings from which these two appeals I are 
taken were originated by the petitioner by filing with the 
Tax Court of the United States under section 403 (e)(1) 
of the Renegotiation Act of 1943, petitions to obtain a 
re-determination de novo by the Tax Court of “unilateral 
determinations”, by the Navy Department of alleged ex¬ 
cessive profits received by the petitioner during the years 
1943 and 1944, respectively (Joint Appendix, pages 14, 
41; Joint Appendix will hereinafter be referred to as 
J. A.). The jurisdiction of the Tax Court was undisputed. 
At the hearing, the cases were, at the Court’s direction, 
consolidated (J. A. 54). 

The decisions of the Tax Court were rendered on 
November 15, 1950 and held that petitioner had received 


2 


alleged excessive profits during the years in question in 
the amounts of $22,500 and $6,750, respectively (without 
application of tax credits) (J. A. 73). 

The Petitions for Review were filed with the Court on 
February 9, 1951, pursuant to the provisions of sections 
1141 and 1142 of the Internal Revenue Code (J. A. 221, 
227). Upon application of petitioner, the cases were con¬ 
solidated for appendix, briefs and arguments. 


Statement of the Case 

The following is a concise statement of the case, con¬ 
taining all facts material to the consideration of the ques¬ 
tions presented. 

The renegotiation proceeding for the year 1943 (Case 
No. 10973) was commenced against petitioner as a person 
having an alleged contract or arrangement with his prin¬ 
cipals to solicit or procure for them “contracts with the 
Government Departments or Agencies, or subcontracts 
thereunder” or whose compensation was “contingent upon 
the procurement or determined with reference to the 
amount of such contracts or subcontracts” (J. A. 12). It 
was not disputed before the Court below that the proceed¬ 
ing for 1944 (Case No. 10974) rested on the same ground 
and admittedly, both proceedings were brought under sub¬ 
section (a)(5)(B) of the Renegotiation Act of 1943 (J. A. 
110 ). 

Petitioner protested such renegotiation claiming that 
since he was a bona-fide commission salesman, engaged in 
selling to commercial concerns only, he did not come within 
the category of persons which said subsection of the Act 
was intended by Congress to embrace, namely, the so- 
called war brokers or Washington agents engaged in the 
procurement of Government contracts for their principals 
(J. A. 210, 215). 

The petitioner is an individual and for more than 
thirty-five years has been a salesman of steel products. 
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He began his career with a training course at Bethlehem 
Steel Company, where he learned the different methods 
of production and familiarized himself with steel products 
and the uses to which they are put. For several years 
he continued in the employment of the Sales Department 
of that Company, specializing in the sale of drop forgings, 
steel castings and pig iron (J. A. 89-91). 

In about 1926 he went into business for himself as a 
sales representative of companies producing drop | forg¬ 
ings and steel castings. He opened an office in New!York 
City and for the past 20 years his office address in that 
city has been at 1 East 42nd Street (J. A. 88, 91). 

Since about 1933 petitioner has been acting as 'sales 
representative, on a commission basis, of Endicott Forg¬ 
ing & Manufacturing Company of Endicott, New York, a 
manufacturer of drop forgings, Hartford Electric iSteel 
Corporation of Hartford, Conn., producers of carbon; steel 
castings, and Cooper Alloy Foundry Company of Hillside, 
New Jersey, makers of fine steel alloys, including stainless 
steel as well as Monel metal and nickel castings. 

On March 1, 1941, he also took on the sales represen¬ 
tation of Roxbury Steel Casting Company of Roxbury, 
Mass., also makers of steel castings and a then recently 
acquired subsidiary of the Hartford Electric Steel Cor¬ 
poration. Prior to January 1, 1946 the management of 
Hartford Electric Steel Company changed hands and peti¬ 
tioner ceased to represent that company and its subsidiary 
Roxbury Steel Casting Company as of that date. He has 
continued his representation, however, of Endicott Forg¬ 
ing & Manufacturing Company and of Cooper Alloy 
Foundry Company, who are his present principals (X A. 
92-93). 

During all the times petitioner has been acting as Sales 
representative of the above companies, his territory has 
covered the Metropolitan area of New York, including 
Long Island, northern New Jersey, eastern New York and 
western New England (J. A. 91, 93). He has one em- 
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ployee, a secretary-stenographer, and pays all of his own 
expenses. He assumes no credit risks and all billing and 
collections are handled by his principals (J. A. 88, 94, 
142-143). 

Petitioner performs the usual duties of a commission 
salesman. He calls on customers, endeavors to maintain 
good will, ascertains their requirements and secures, if 
possible, purchase orders for his principals’ products (J. 
A. 94). If he makes a sale, it is evidenced by a printed 
order form which is mailed to his principal’s plant. The 
order itself usually develops from a request by the cus¬ 
tomer for a quotation for making a desired article. The 
plant then estimates the cost of the work, based on mate¬ 
rial and labor costs and other pertinent facts. The price 
is then quoted to the customer and, if the quotation is 
satisfactory, the order is placed. In connection therewith 
it is necessary to obtain such details, specifications or 
blue prints as may be required to execute the order (J. A. 
131, 149). 

Petitioner follows up the orders, endeavors to adjust 
complaints and reports to his principals any questions 
regarding the filling of an order, delivery dates, substitu¬ 
tions of material or other difficulties (J. A. 94-95, 150- 
151). 

Petitioner’s agreements with his principals have al¬ 
ways been oral. He is not a graduate engineer and does 
not perform any engineering or technical services for his 
customers and has no contract or arrangements with his 
principals to do so. If any engineering or metallurgical 
questions arise they are referred to the engineers and 
metallurgists at the plant; sales and production problems 
are referred to the proper parties there. Sometimes the 
petitioner arranges for a representative of his principal 
to visit the customer; at other times he arranges to have 
the customer make a trip to his principal’s plant in order 
to lay the problem before the proper parties (J. A. 102). 
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The principal and largest customers served by peti¬ 
tioner and his employers included such concerns as Gen¬ 
eral Electric Company, American Car & Foundry Com¬ 
pany, Worthington Pump & Machinery Co., Chicagoj Pneu¬ 
matic Tool Company, Bigelow Carpet Company, Wright 
Aeronautical, International Paper Company, and j many 
other manufacturing concerns located in his territory (Pet. 
Ex. 8, J. A. 220). Approximately 90% of petitioner’s sales 
were to the customers on that list (J. A. 148). 3e has 
been selling to all of them for long periods of time ex¬ 
tending back as long as 30 years. He has been Selling 
25 or 30 of them since 1921 and 1922 (J. A. 97-98, 100). 

Petitioner’s compensation is strictly on a commission 
basis and his earnings are based directly on the volume 
of sales, as covered by the invoices each month (J. A. 135, 
143). His rate of commission on sales for Endicott gorg¬ 
ing & Manufacturing Company, Hartford Electric j Steel 
Company and Roxbury Steel Company was approximately 
5%. His rates of commission on sales for Cooper Alloy 
Foundry Company ranged from about 5 to 10% according 
to variations in material costs (J. A. 155, 195, 199, 189). 
Hartford and Roxbury placed a ceiling on his coijmnis- 
sions during 1943 and 1944 but the rate of his commission 
remained the same (J. A. 145, 181). A substantial! part 
of the commissions petitioner received in 1943 and; 1944 
were on sales that had a war-end use (J. A. 195, 199). 
Approximately 87% of such commissions were earned at 
a rate of not exceeding 5%. 

The above facts are consistent with the pertinent; find¬ 
ings of fact made by the Tax Court (J. A. 55). 

Other pertinent facts in this case are set forth and 
discussed in separate subdivisions of this brief. 


I 

i 
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Statutes Involved 

Renegotiation Act of 1943—Act of Feb. 25, 1944, c. 63, 
Title VII, sec. 701 (b), 58 Stat. 78 (U. S. Code Ann. Title 
50, Appendix, sec. 1191): 

Sec. 403 (a) • * * 

(4) (B) The term “profits derived from con¬ 
tracts with the Departments and subcontracts” 
means the excess of the amount received or accrued 
under such contracts and subcontracts over the 
costs paid or incurred with respect thereto. Such 
costs shall be determined in accordance with the 
method of cost accounting regularly employed by 
the contractor in keeping his books, • * *. 

* • • • 

(5) The term “subcontract” means— * * * 

(B) Any contract or arrangement other than a 
contract or arrangement between two contracting 
parties, one of which parties is found by the Board 
to be a bona fide executive officer, partner, or full¬ 
time employee of the other contracting party, (i) 
any amount payable under which is contingent upon 
the procurement of a contract or contracts with a 
Department or of a subcontract or subcontracts, or 
determined with reference to the amount of such 
a contract or subcontract or such contracts or sub¬ 
contracts, * * * 

Sec. 403 (c) * * * 

(6) This subsection shall be applicable to all 
contracts and subcontracts to the extent of amounts 
received or accrued thereunder in any fiscal year 
ending after June 30, 1943, * * * unless * * * the 
aggregate of the amounts received or accrued in 
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such fiscal year * * * under subcontracts described 
in subsection (a)(5)(B) do not exceed $25,000 for 
such fiscal year. 


Statement of Points 

i 

i 

The following is a concise statement of the points upon 
which petitioner intends to rely: 

I 

| 

1. The Tax Court has failed properly to interpret the 
legislative history of subsection 403 (a)(5)(B) of the 
Renegotiation Act of 1943. 

i 

i 

i 

2. The Court erred in holding that petitioner is a sub¬ 
contractor within the meaning and purview of said sub¬ 
section (a)(5)(B). 

3. The Court failed to hold that the commissions re¬ 
ceived by petitioner had properly been reported a;s an 
element of cost in the renegotiation proceeding instituted 
against petitioner’s principals. 

i 

4. The Court was in error in holding that respondent 
had authority to renegotiate petitioner under the Renego¬ 
tiation Act thus depriving him of valuable property rights 
in violation of the Fifth Amendment of the Constitution. 

i 

In his petition for review herein petitioner also as¬ 
signed as error the failure of the Court to hold that the 
proceeding for the year 1944 (Case No. 10794) was not 
timely commenced. Petitioner will not urge that point 
upon this appeal and respectfully asks leave to withdraw 
the same. ! 


| 

i 

i 
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Summary of Argument 

The principal question raised by these appeals is one 
of coverage; that is, whether or not the petitioner is a 
subcontractor within the meaning and purview of subsec¬ 
tion 403 (a)(5)(B) of the Renegotiation Act of 1943. 

Petitioner has taken the position that said subsection 
was specifically designed by Congress to apply to contin¬ 
gent fee contracts entered into by so-called “5 Per 
Centers’’ or “Washington Agents” with respect to the 
procurement by them for their principals of Government 
contracts or subcontracts; and that said subsection was 
not intended to apply to the contractual arrangements of 
a bona-fide commission salesman, such as petitioner, who 
for many years has been engaged in the legitimate busi¬ 
ness of selling his principals’ products to commercial con¬ 
cerns only and has never been engaged in the solicitation 
or procurement of Government business. 

The Tax Court, in holding that respondent had author¬ 
ity to renegotiate petitioner under said subsection, has 
taken words out of context and has disregarded previous 
decisions by that Court interpreting said subsection and 
has also ignored previous interpretations of the Act by 
the administrative officials charged with its enforcement. 

The Tax Court also failed to give weight to the fact 
that, in accordance with the administrative interpretation 
of the Act, the commissions paid to petitioner were prop¬ 
erly reported by his principals as part of their selling 
expenses, in connection with the renegotiation proceedings 
previously had against them, and that said commissions 
were not questioned in any respect. Petitioner urges, 
therefore, that respondent was without authority to rene¬ 
gotiate him. 
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Petitioner is not a subcontractor within the mean¬ 
ing and purview of subsection 403 (a) (5) (B) of the 
Renegotiation Act of 1943. 

j 

It is petitioner’s contention that the Services andj Sales 
Renegotiation Section of the Navy Department, in renego¬ 
tiating him as a “subcontractor” under subjection 
(a)(5)(B) of the Act has, by distortion of th4 law, 
wrongly interpreted and wrongly applied said subjection 
to the petitioner. The Tax Court in upholding respondent’s 
construction of this Act has, therefore, given said sub¬ 
section a coverage which, we contend, would be at variance 
with the expressed aim and purpose of the legislation. 

Under such circumstances, it has been held that the 
Courts may look to the reason of the enactment a^id in¬ 
quire into its antecedent history and give it effect in 
accordance with its aim and purpose. Church of the Holy 
Trinity v. The United States, 143 U. S. 457, 461; Ozawa 
v. The United States, 260 U. S. 178, 194. 

In that connection, it has been stated that the 'Court 
may take into consideration the evils at which the j legis¬ 
lation was aimed, the title of the Act, the testimony pre¬ 
sented at the hearings of the Congressional Committees, 
the reports of the Committees, the debate in the ]House 
and Senate and the statements made by those sponsoring 
the legislation and those requesting its enactment. Church 
of the Holy Trinity v. The United States, supra; United 
States v. St. Paul M. & M. Railroad Company, 247 ju. S. 
310, 318. 

It has often been stated that the first duty of the Court 
is to ascertain the intent of the legislature in enacting a 
statute. We contend that in the instant cases the Tax 
Court has failed in the performance of that duty. ; Care¬ 
ful examination of the legislative history of subsection 


! 
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(a)(5)(B) clearly discloses what was in the mind of Con¬ 
gress when the legislation was enacted and furnishes con¬ 
clusive evidence to support petitioner’s interpretation of 
the statute. 

The provision had its genesis in H. R. 1900 and was 
enacted into law on July 9, 1943 as Public Law 149, 78th 
Congress. The title of the bill has significance. The bill 
was entitled: “An Act to prevent the payment of exces¬ 
sive fees or compensation in connection with the negotia¬ 
tion of war contracts.” 

It is common knowledge that the legislation resulted 
from the investigation by the House Naval Affairs Com¬ 
mittee (the so-called Vinson Committee) into the intense 
activities in Washington, at the outset of the recent war, 
of so-called “war brokers” and “Washington agents” 
(more recently termed “Washington 5 Per Centers”) and 
the exorbitant fees they were receiving for procuring 
Government contracts for their principals (see Report of 
Hearings pursuant to H. R. 30, Vol. 1, 78th Congress, 
First Session). 

The Act was “the product of a period” and, as the 
Supreme Court of the United States said in United States 
v. Union Pac. Ry. Co., 91 U. S. 72, 79: 

“Courts, in construing a statute, may with pro¬ 
priety recur to the history of the times when it was 
passed; and this is frequently necessary, in order 
to ascertain the reason as well as the meaning of 
particular provisions in it.” 

See also Great 'Northern Ry. Co. v. United States, 315 
U. S. 262, 273. 

The report of the hearings of the Vinson Committee 
shows that the testimony of a number of those “Washing¬ 
ton Agents” was taken. It appears from such testimony 
that most of them had only recently opened their offices 
in Washington or in other procurement centers. They 
sold almost entirely to the Government and did practi- 
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cally no commercial selling. Some of them, in correspon¬ 
dence with prospective clients, claimed to have influence 
with Government officials and boasted of their ability to 
influence the drawing of specifications and to have their 
principal’s articles placed on procurement schedules. Rep¬ 
resentatives of the Army and Navy and other Government 
Departments also appeared before the Committee ahd tes¬ 
tified as to the evils to be remedied and the specific pur¬ 
pose of the proposed legislation. It thus clearly appeared 
from all this testimony that the so-called “Washington 
Agent” or “5 Per Center” was the type of broker the 
legislation was aimed at. 

The House Committee, in reporting out the bill, suc¬ 
cinctly stated the purpose of the legislation and thie need 
for it as follows (Report No. 353, 78th Cong., 1st; Sess., 
dated April 12, 1943): 

“* * * The purpose of the legislation is to clar¬ 
ify the present definition contained in section 403 
(a)(5), by expressly including certain types of con¬ 
tracts or arrangements as ‘ subcontracts’ for the 
purpose of renegotiation. 

j 

Need foe Legislation 

i 

i 

“In hearings just concluded before the House'Naval 
Affairs Committee, which were in effect a continua¬ 
tion of hearings held early last summer on the same 
subject, considerable evidence was presented to the 
committee which demonstrated the unconscionable 
profits being realized by numerous manufacturers’ 
agents or ‘war brokers’ in connection with the pro¬ 
curement of Government contracts.” 

I 

At the hearing on H. R. 1900 before the Senate |Naval 
Affairs Committee on May 12, 1943, Mr. Vinson appeared 
before the Committee and, in referring to the work of the 
House Committee, said at page 3: 
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“We have had before the committee, through the 
efforts of our staff, a great many of these war 
brokers, and the fees they have been making here 
have been of such a character that it is shocking 
to the country. Those are the brokers we are try¬ 
ing to reach.” 

In speaking on the measure on the floor of the House, 
Mr. Vinson briefly described the evils to be remedied by 
H. R. 1900 in these words (Congressional Record, April 
20, 1943, page 3626): 

“I refer to the enormous amounts in commissions 
and fees which are being paid to manufacturers’ 
agents, or war brokers, in connection with the pro¬ 
curement of Government contracts.” 

The legislative intent to remedy those evils by enact¬ 
ing H. R. 1900 and placing the 5 Per Centers in a special 
category of subcontractors under subsection (a)(5)(B) of 
the Renegotiation Act was then tersely stated by Mr. 
Vinson as follows (Congressional Record, page 3629): 

“Its sole purpose is to bring these war brokers 
under the jurisdiction and scrutiny of the renego¬ 
tiation statute by classifying them as subcontrac¬ 
tors”. 

In speaking on the measure in the Senate, Senator 
Walsh made this brief explanation of its intended appli¬ 
cation (Congressional Record, June 15, 1943, page 5865): 

“The bill applies only to persons who have made 
tremendous sums of money by using their influence, 
personally and politically, to obtain contracts from 
our Government.” 

At the hearings before the House Naval Affairs Com¬ 
mittee the language of H. R. 1900 was discussed almost 
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word by word. Representatives of the War an4 Navy 
Department were present and assisted in the drafting of 
the legislation. Their interpretation of the proposed 
measure is clearly disclosed by their testimony. 

Mr. H. S. Hensel, Chief, Procurement Division, Navy 
Department, in emphasizing the type of contingent fee 
contract or arrangement at which the legislation was 
aimed, said (Hearings, Volume 1, p. 278): 

“Here is the point. We are trying to reach con¬ 
tracts or arrangements by which agents have to be 
paid commissions largely for soliciting business 
from the United States. That is the type of con¬ 
tract we are trying to reach”. 

i 

With reference to the $25,000 exemption contained in 
the statute, Mr. Hensel had previously testified, ait page 
267: 

l 

“It is limited to this type of contract that we are 
looking at, the contingent fee contract”. 

i 

Mr. Jacob E. Davis, Special Assistant to the Secretary 
of the Navy, in testifying about the contingent fee prob¬ 
lem created by the war brokers, told the Committee, at 
page 233: 

“The great majority of the agents were originally 
employed by their principals because of their! famil¬ 
iarity with Government procurement method^, their 
‘know how’ in the Government, rather than because 
of their familiarity and experience with thq prod¬ 
ucts they w r ere attempting to sell.” 

| 

The legislation also received the endorsement oi[ other 
Departments of the Government. In a letter addressed 
to Chairman Vinson, Mr. E. S. Land, Chairman jof the 
Maritime Commission, called attention to the purpose of 
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H. E. 1900 and the evils it was designed to eradicate, in 
the following words (Exhibit 608, p. 399): 

“The proposed legislation is aimed at what the 
Commission regards as an evil, which should be 
eradicated as far as possible. These 1 brokers’ or 
* agents’ charging contingent fees for procuring gov¬ 
ernment contracts render little or no actual service, 
and are for the most part engaged in selling what 
they do not possess—influence over the actions and 
discretion of Government officials. * * *” 

For the convenience of the Court, there is annexed to 
this brief an Appendix containing pertinent excerpts from 
the hearings before the House and Senate Committees and 
from their reports on H. E. 1900; also excerpts from state¬ 
ments by the sponsors of the legislation and from the 
testimony by Departmental representatives who sought 
its enactment. This material furnishes much additional 
evidence of the legislative intent with respect to the par¬ 
ticular aims of the bill. It abounds with such expressions 
as: “war brokers”, “Washington Agents”, “fraternity 
of war brokers”, “Washington representation”, “negoti¬ 
ation of war contracts”, “procurement of Government 
business”, etc. The Appendix also contains specific state¬ 
ments by both Committees that the $25,000 exemption 
provided for in subsection 403 (c)(6) of the Act related 
to “war contract brokers” or “war broker contracts” 
(page xv). 

All of the proof mentioned above was called to the 
lower court’s attention. It makes crystal clear that the 
avowed object of (a)(5)(B) was to subject to renegotia¬ 
tion the so-called “war brokers” or “5 Per Centers”, by 
classifying them as “subcontractors”. To repeat the 
statement of Chairman Vinson, that is all there was to 
the measure. 

The activities of this petitioner in nowise resemble 
those of the “Washington 5 Per Centers”. 
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During the years in question, petitioner did not! solicit 
or attempt to procure for his principal any Government 
business nor was he ever instructed by them to do s|o. He 
did not call on or communicate with any representative 
or any employee or official of any Governmental Depart¬ 
ment or any agency of the United States Government in 
the effort to secure business for his principals from such 
persons. He had no understanding with any of his prin¬ 
cipals that it was part of his job to call on any such agents 
or on procurement officers. His compensation was not 
conditioned on his getting such orders or making! sales 
to any Governmental Departments or Agencies. He had 
no Washington office and never went to Washington on 
business (J. A. 108, 114-115, 118, 131, 132, 161, 177,| 179). 

It was petitioner’s duty to solicit business from his 
regular customers only and most of the business he 
brought in was produced from them. He sold o^ily to 
commercial concerns and it was no part of his dqty to 
solicit business from anyone other than commercial con¬ 
cerns (J. A. 148, 168, 178-179, 185). 

The above statement of fact is consistent with the 
pertinent findings of fact by the Tax Court (J. A. 58). 

The record of the progress of H. R. 1900 through 
Congress can be searched in vain for any indication that 
subsection (a)(5)(B) was intended to apply to bona, fide 
commission salesmen such as the petitioner. On the con¬ 
trary, it was conclusively brought out in testimony before 
the House Committee by a witness in petitioner’s) par¬ 
ticular line of business that the legislation was not in¬ 
tended to embrace such salesmen (italics supplied), j 
Mr. Robert Heppenstall, President of Heppenstall 
Company of Pittsburgh, Pennsylvania, manufacturers of 
heavy forgings, testified that he had about fourteen sales 
agents and that the products they sold had a war-end use. 
In addition his company had a Washington agentj—the 
firm of Shirley, Olcott & Nichols. Heppenstall was being 
questioned about his willingness to have his contract; with 
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Shirley, Olcott & Nichols renegotiated. He replied that 
he did not think it would be fair to renegotiate them unless 
all of his sales and commission people were renegotiated. 
To that Chairman Vinson replied: 

“We haven’t anything in the world to do with 
what you pay commission salesmen to sell to some 
commercial concern. That is a matter of business 
between you and your sales agents and your com¬ 
mercial houses that you sell to. We are not con¬ 
cerned about that and they are not analogous propo¬ 
sitions in any way at all, * * *. We are not trying 
to regulate that.” (Hearings on H. R. 1900, House 
Committee on Naval Affairs, March 25, 1943, pp. 
217-218, 227-228.) 

It is submitted that only by disregarding such unequiv¬ 
ocal expressions of Congressional intent as the above 
could the Tax Court have reached its erroneous conclusion 
that petitioner is renegotiable as a subcontractor under 
(a)(5)(B). 


The Opinion of the Lower Court 

The instant cases are both (a)(5)(B) cases. However, 
the Tax Court appears to have confused renegotiation 
under (a)(5)(B) with renegotiation under (a)(5)(A). It 
has adop ted the contention of respondent that, “within 
$ the/tbsqie) of the adjudicated cases,” the petitioner, having 
( sola for his principals products which had a war-end use 
and having received his commissions dependent upon the 
amount thereof, comes within the coverage of the Act. 
What those adjudicated cases are we are not told. The 
sole authority relied upon by the Tax Court is Providence 
Wool Combing Company v. Secretary of War, 14 T. C. 
979. That case had to do only with the interpretation of 
subsection (a)(5)(A) and has no bearing whatever on 
the question of coverage here presented. 
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The Wool Combing case simply held that purchase 
orders to make or furnish articles required for tile per¬ 
formance of any other contract or subcontract wejnt be¬ 
yond the first tier of any such orders or subcontracts. 
Examination of the decision in that case indicates that 
the “legislative hearings” there referred to were only 
concerned with the incorporation in (a)(5)(A) pf the 
broad definition of a subcontract urged by some of the 
Departments. The Grob Brothers and National Electric 
Welding Machine cases cited in that portion of the| Wool 
Combing opinion quoted by the Court below wer|e also 
(a)(5)(A) cases (J. A. 68). 

To take words out of context and to hold, as dkd the 

j 

Tax Court, that since the petitioner solicited purchase 
orders, which are defined as subcontracts in (a)(5)(A), 
and since his compensation is dependent upon the aimount 
of such orders, we contend, is merely over-simplification 
and completely disregards the specific purpose which Con¬ 
gress had in mind when it enacted (a)(5)(B). 

If, as the Court below now seems to hold, the coverage 
of (a)(5)(A) is broad enough to include the activities of 
petitioner, then the enactment of (a)(5)(B) was entirely 
unnecessary. It is elementary, however, that legislative 
language is deemed to have had some purpose. 

Furthermore, acceptance of respondent’s contention 
necessarily leads to the conclusion that prior to the enact¬ 
ment of subsection (a)(5)(B) the earnings of bonp fide 
commission salesmen were precluded from renegotiation. 
There is nothing in the legislative history of (a)($)(B) 
to indicate that such was the intent of Congress, j The 
Tax Court had previously -warned in Wolfe v. McCauley, 
8 T. C. 146, at page 152, that any such intent to preclude 
must not lightly be ascribed to the framers of the ;legis- 
lation. 

The Tax Court is also confused in stating that; peti¬ 
tioner appears to stress that commercial salesmen should 
not be within the Act. Nowhere did petitioner make that 
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claim. Such confusion in the Court’s mind probably re¬ 
sulted from petitioner’s reference to 1 ‘ commercial sell¬ 
ing” as distinguished from “Government selling” and 
our emphasis on the fact that petitioner sold only to com¬ 
mercial concerns. Nowhere did we question the renegotia¬ 
bility of manufacturers of commercial products having a 
war-end use or contend that the sales of any such articles 
were exempt from renegotiation. We simply claim that 
in any such cases, as in the instant cases, the salesmen’s 
commissions were properly includable as part of the sell¬ 
ing expenses of his principals in the renegotiation pro¬ 
ceedings against them. 

As an indication that the Tax Court may not suffi¬ 
ciently have examined into the legislative history of 
(a)(5)(B) and that there may be some lingering doubt 
in the mind of the Court as to the applicability of said 
subsection to this petitioner, we quote the following sen¬ 
tence from its opinion: 

<<• • * Though there are to be found various 
expressions in the hearings before Congressional 
Committees with reference to what the petitioner 
calls Washington agents, war brokers and 5 per¬ 
centers, and we have no doubt that they were in¬ 
tended to be included perhaps primarily under the 
statute, from an examination of the whole history 
of this matter wre are not convinced that petitioner’s 
activities do not come within the range and purview 
of the statute and the intendment of Congress” 
(J. A. 67). 

First, as to the “various expressions” in the hearings 
before the Congressional Committees:—as appears from 
the Appendix to this brief, those “expressions” included 
categorical statements by the Chairman of the committees 
handling the measure and by the representatives of the 
various departments who appeared before the committees 
and requested enactment of the legislation. In addition 
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there are the explicit statements contained in the| House 
Committee’s reports, also the explicit statements made 
on the floor of the House and Senate by those spon¬ 
soring the legislation. All of these “expressions” as well 
as the testimony of the departmental representatives em¬ 
phasize that the evils aimed at were the 5 percenters and 
the contingent fee arrangements which had resulted in 
“tremendous and unconscionable profits”. 

The Court stated that those “expressions”! were 
directed to what the 'petitioner calls “Washington agents, 
war brokers and 5 percenters.” (Italics added.j) Of 
course, such characterizations did not originate with the 
petitioner. The whole history of the progress of (a)(j5)(B) 
teems with the use of those terms as applied to the 
people against whom Congress was legislating. 

As to the Court’s statement that such “war brokers 
and 5 percenters” were intended to be included “perhaps 
primarily” under the statute, the report of the hearings 
before the committees will be searched in vain for any 
indication of an intent to include bona-fide comnrjission 
salesmen within the coverage of the Act. That the war 
brokers and 5 Per Centers were the parties at whojn the 
statute was exclusively aimed is made unmistakably clear 
by the statement of Senator Walsh and Mr. Vinson, briefly 
quoted on page 12 of this brief and more fully set j forth 
on pages xiii-xv of the Appendix hereto. 

The concluding portion of the sentence to the ieffect 
that the Court is “not convinced that the petitioner’s 
activities do not come within the language and purview 
of the statute”, is both contradictory to the Court’sj find¬ 
ings regarding the nature of petitioner’s employment and 
indicative of some doubt respecting the applicability of 
the statute to him. As summarized on page 15 oi this 
brief, the Court found as a fact that petitioner’s activities 
do not remotely resemble those of war brokers or 5 Per 
Centers. Respecting the negative statement by the Court 
that “it is not convinced” that the petitioner is not cov- 
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ered by the Act, we submit that a negative statement in 
that manner of the Court’s conclusion is inadequate. To 
justify the taking of substantial sums from this petitioner, 
the Court should find that undoubted authority does exist 
for the renegotiation of petitioner by respondent. 

As was observed by this Court in Ring Construction 
Corporation v. Secretary of War, 85 U. S. App. D. C. 
386, 388, 178 F. 2nd 714, 716, the Supreme Court of the 
United States said, in Lichter v. United States, 334 U. S. 
742, 787: 

“The recovery by the Government of excessive 
profits received or receivable upon war contracts is 
in the nature of the regulation of maximum prices 
under war contracts or the collection of excess 
profit taxes * * 

Therefore, in this controversy the petitioner stands in 
the position of a taxpayer. In such a situation, it is 
axiomatic that the provisions of the law are not to be 
extended by implication beyond the import of the language 
used and, in case of doubt, are to be construed most 
strongly against the Government and in favor of the tax 
payer. 

Gould v. Gould, 245 U. S. 151; 

United States v. Merriam, 263 U. S. 179. 

See also 

Rudolph v. Knox, 52 App. D. C. 33, 35, 280 Fed. 
1007, 1009; 

Rudolph v. Potomac Electric Power Company, 58 
App. D. C. 54, 56, 24 Fed. 2nd 882, 884. 

In Rudolph v. Knox, supra, this Court, in calling atten¬ 
tion to the familiar principle that statutes levying taxes 
are to be strictly construed, quoted from Gould v. Gould, 
at page 153, as follows: 
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“In the interpretation of statutes levying taxes, 
it is the established rule not to extend theiir provi¬ 
sions by implication beyond the clear import of the 
language used, or to enlarge their operations so 
as to embrace matters not specifically pointed out. 
In case of doubt they are construed most strongly 
against the Government, and in favor of the citi¬ 
zen”. 


Applying to the instant cases the doctrine of Gould 
v. Gould , it is submitted that the Court below is in error 
in failing to conclude that authority unmistakably exists 
for the renegotiation by respondent of this petitioner. 


II 

L 

The decisions of the lower Court are at variance 
with previous decisions of that Court. 

| 

In adopting the construction of (a)(5)(B) as purged 
by the respondent, the Tax Court has fallen into the error 
of isolating words and phrases from the context qf both 
section (a)(5)(B) and (a)(5)(A). This violates, of 
course, the fundamental rule of statutory construction 
that particular clauses and phrases should not be; taken 
out of context and studied as detached and isolated ex¬ 
pressions. 

As was stated by the Supreme Court of the United 
States in United States v. American Trucking Corpora¬ 
tion, 310 U. S. 544: 

“To take a few words from the context and with 
them thus isolated to attempt to determine; their 
meaning certainly would not contribute greatly to 
the discovery of the purpose of the draftsman of 
a statute.” 






The Courts decisions are also violative of another 
canon of construction. To nse the words of the Supreme 
Court in Church of the Holy Trinity v. United States, 
supra, at page 461: 

“It is a familiar rule, that a thing may be 
within the letter of the statute and yet not within 
the statute, because not within its spirit, nor within 
the intention of its makers/’ 

Subsection (a)(5)(A) of the Renegotiation Act con¬ 
tains the following definition of a subcontract: 

“(5) The term ‘subcontract’ means any pur¬ 
chase order or agreement to perform or render any 
part of the work, or to make or furnish any article 
required for the performance of another contract 
or subcontract, * * 

In the instant cases the lower Court has construed sub¬ 
section (a)(5)(B) in such manner as to isolate from the 
text of said subsection the words “determined with refer¬ 
ence to the amount of such a contract or subcontract, 
etc.” and relate them back to the word “purchase order” 
in subsection (a)(5)(A). Thus the Tax Court has pur¬ 
sued a mode of construction which it had discountenanced 
in two previous decisions: Wolfe v. McCauley, 8 T. C. 
146, and Fine v. War Contracts Price Adjustment Board, 
9 T. C. 600—neither of which were cited in the opinion 
of the Court below. 

In Wolfe v. McCauley, supra, respondent made the 
same contention as the respondent has made in the instant 
cases. It was there urged that architects’ fees under sub¬ 
contracts, computed at 5% of the construction costs, and 
their fees on a purchase order, figured at 5% of estimated 
costs, in connection with the construction of certain build¬ 
ings for shipyards, were “determined with reference to 
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the amount of” such contracts and purchase orders and 
were, therefore, renegotiable under subsection (a)(5)(B) 
of the Renegotiation Act. The Tax Court fully discussed 
the legislative history of (a)(5)(B) in that casei The 
Court quoted at length from the report of the Hous^ Com¬ 
mittee and the statements made by Chairman Vinson and 
Senator Walsh in the debate on the measure in the House 
and Senate, which stressed the following: That the special 
purpose of (a)(5)(B) was to clarify the definition <bf sub¬ 
contract contained in 403 (a)(5) by expressly including 
certain types of contracts or arrangements as “subcon¬ 
tracts” for the purpose of renegotiation; that the legisla¬ 
tion was made necessary by the activities and unconscion¬ 
able earnings by Washington agents and war brokers in 
connection with the procurement of Government contracts; 
and that the sole purpose of the proposed legislatidn was 
to bring these war brokers under the jurisdiction ;of the 
renegotiation statute by classifying them as subcontrac¬ 
tors; and that it represented “a serious and honest en¬ 
deavor to reach lobbyists who are making enormous sums 
of money.” j 

In rejecting respondent’s contention and holding that 
the petitioners in the Wolfe case were not subcontractors 
within the meaning of subsection (a)(5)(B) of the Rene¬ 
gotiation Act, the Tax Court declared at page 152 (italics 
added): 

“* * * the phrase ‘determined with reference to 
the amount of such a contract,’ etc., may be 
isolated, as the respondent would have it, but must 
be construed in connection with the preceding lan¬ 
guage and in the light of the purpose sought , to be 
accomplished by Congress. So construed, the lan¬ 
guage of the statute aptly applies to manufacturers’ 
agents and sales engineers who procure Government 
contracts for their principals and whose compensa¬ 
tion is contingent upon the business they are able 
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to obtain for the principals or fixed by the amount 
of such business. 


• • • 

“• * * The application of the statutory language 
to a manufacturer’s agent, soliciting or procuring 
contracts for his principal with the Government, is 
clear; * * 

In Fine v. War Contracts Price Adjustment Board, 9 
T. C. 600, the Tax Court rejected a similar contention 
that the petitioner in that case was a subcontractor within 
the meaning of subsection 403 (a)(5)(B) merely because 
his compensation was based or computed upon the amount 
of contracts or subcontracts procured by his principal. 
The Court quoted from its previous review of the legisla¬ 
tive history of (a)(5)(B) in the Wolfe case. It again 
called attention to the fact that the phrase “determined 
with reference etc.” may not be limited to the words 
“contract or contracts with a Department or of a sub¬ 
contract or subcontracts” but that the words “such” 
contract or contracts or “such” subcontract or subcon¬ 
tracts relate back to the phrase “the procurement of” a 
contract or contracts with a Department. 

Construing the phrase “determined with reference 
etc.” in relation to the preceding language in (a)(5)(B) 
and “in the light of the purpose sought to be accomplished 
by Congress”, petitioner contends that said subsection 
cannot properly be applied to a bona-fide commercial 
salesman who had no contingent-fee arrangement to solicit 
or procure Government contracts for his principals. 

It clearly appears from the testimony before the 
Vinson Committee that the words “contract with a De¬ 
partment or subcontract” were not intended to embrace 
purchase orders solicited or obtained by a commission 
salesman. Mr. Vinson’s statement to that effect in his 
colloquy with Mr. Heppenstall has already been pointed 
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out on pages 15-16 of this brief. It is to be noted also that 
subsection (a)(5)(B) does not refer in any way to sub¬ 
section (a)(5)(A). 

As a further indication that subsection (a)(5)(S) was 
not intended to apply to ordinary salesmen, attention is 
called to the fact that the original approach by Congress 
to the remedy of the contingent-fee problem contemplated 
the outlawing altogether of contingent fees (see annexed 
Appendix, p. (i); also H. R. 7304, 77th Cong., 2nd Sess., 
and House Report No. 2356, accompanying the samel). It is 
inconceivable that Congress would attempt to outlaw the 
earnings of bona fide commission salesmen. 

There is ample evidence that what Congress had in 
mind in enacting (a)(5)(B) was to cover what was tjermed 
the “war brokerage ” type of business, that is, the I solici¬ 
tation by war brokers or 5 Per Centers for their principals 
of prime contracts or subcontracts under prime contracts. 
It was clearly brought out before the Vinson Cominittee 
that there was much more activity among such brokers 
in connection with the awarding of subcontracts ’under 
prime contracts, than in the awarding of the compara¬ 
tively few prime contracts. 

H. Struve Hensel, testifying for the Navy Department, 
pointed to the advantages of having (a)(5)(B) refer to 
subcontracts as well as prime contracts inasmuch afs the 
prime contractors normally did not employ any contipgent- 
fee agents, but many contingent-fee agents were involved 
in the procuring of subcontracts from such large prime 
contractors. 

Mr. Hensel added that the excessive contingent-fee 
problem was probably more concerned with the solicita¬ 
tion and procuring of subcontracts than prime contracts 
(see annexed Appendix, iii). 

Lt. Col. R. A. Cutter, speaking for the Army Services 
Force, stated that (a)(5)(B) would be effective in helping 
to control the “war brokerage” type of business ’(Ap¬ 
pendix, iv). 

i 

j 

i 
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Evidently based on such testimony, the House Naval 
Affairs Committee, in reporting out the bill, stated: 

“It was shown that the amounts being paid to 
these agents in selling commissions and fees in re¬ 
spect to subcontracts were at least as great as the 
amounts being paid in connection with prime con¬ 
tracts^ (see Appendix, x). 

A similar statement was made by the Senate Commit¬ 
tee (Appendix, xii). 

The definite statements of those people we have 
mentioned who were concerned with the progress of 
(a)(5)(B) through Congress, show conclusively that the 
evil which that subsection was intended to remedy was the 
excessive-contingent-fee arrangements of “war brokers” 
or “5 Per Centers”, in relation both to the procurement 
for their principals of prime contracts with the Govern¬ 
ment and to the procurement of subcontracts under prime 
contracts. The lower Court refers to such statements as 
“various expressions”. However, we know of no better 
way to show what was in the mind of Congress when the 
measure vras enacted. 

We submit, therefore, that in the light of the legislative 
history of (a)(5)(B) and the express purpose for which 
it was enacted, the lower Court was completely in error 
in holding that this petitioner comes within the category 
of contingent-fee war brokers whom said subsection was 
specifically designed to embrace. 

The term contingent-fee has a definite meaning as 
applied to Government contracts. In a glossary issued in 
1945 by the Judge Advocate General’s Office on the Cove¬ 
nant against Contingent Fees, the purpose of the covenant 
is noted as follows: 

“Covenant Against Contingent Fees. * • * This 
provision is directed against payment of fees for 
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the use of influence, real or imaginary, in obtaining 
Government contracts. * * *” 

(See Reynolds v. Goodwin-Hill Corp., 154 F. 
(2nd) 553 (C. C. A. 2nd), at p. 555, and footnote.) 

i 

; 

Applied to petitioner’s earnings, the term contipgent- 
fee would be a complete misnomer. 

I 

i 

i 
s 
i 

i 
i 
i 

The decisions of the lower Court are at variance 
with the administrative interpretations of subsection 
(a)(5)(B). i 



Before (a)(5)(B) was incorporated into the statute, 
Section 403 (d) of the Renegotiation Act of 1942 provided 
that, in renegotiating a contract price or determining 
excessive profits, no allowance should be made fot any 
salaries, bonuses or other compensations paid by a con¬ 
tractor or subcontractor to its officers or employees in 
excess of a reasonable amount. 

On March 31, 1943, the War, Navy and Treasury 
Departments and the Maritime Commission promulgated 
a Joint Statement of “Purposes, Principles, Policies and 
Interpretations” under the Renegotiation Act of ,1942. 
The statement set forth, at page 7 thereof, “The General 
Principles Followed and Factors Considered” in deter¬ 
mining the existence of excessive profits in connection! with 
the renegotiation of war contracts. On page 9 of the 
Joint Statement, there are also set forth “Interpretations 
of the Statute” by the several “Departments” and the 
Maritime Commission. The Joint Statement is not in 

i 

evidence in these proceedings but this Court had occasion 
to consider it in Ring Construction Corporation v. Secre¬ 
tary of War , 85 U. S. App. D. C. 386, 178 F. 2nd| 714 
(Case No. 9976, Joint Appendix, 645), and the Coupt is 
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respectfully requested to take notice of the “Joint State¬ 
ment” in the instant cases. 

The Supreme Court of the United States pointed out 
in Lichter v. United States, 334 U. S. 742, at pages 774, 
and 783, that the Joint Statement above referred to was 
considered by the appropriate Congressional Committees 
at their hearings on the proposed Renegotiation Act of 
1943, and that the administrative practice shown in the 
Joint Departmental Statement was substantially incor¬ 
porated into the statute. 

Therefore, the administrative interpretations placed on 
the Act by those charged with its execution are, we believe, 
particularly pertinent to its construction and entitled to 
considerable weight. 

Paragraph J-PAB-8, at page 21, of the Joint State¬ 
ment, provides as follows: 

“8. Contracts with Manufacturers’ Representa¬ 
tives. Contracts between manufacturers and their 
representatives are subject to renegotiation as sub¬ 
contracts when the representative is performing, or 
agrees to make available on request, engineering, 
mechanical, or other services related to the per¬ 
formance of one or more prime contracts with one 
of the Departments or subcontracts thereunder, 
* * *. These activities comprise ‘part of the work 
required for the performance of another contract’ 
within the definition of subcontract in the renego¬ 
tiation statute. # * *” (Italics supplied.) 

It has been said that the word “when” carries sub¬ 
stantially the same meaning as “if” and is frequently 
employed as equivalent to the word “if” in legislative 
enactments and in common speech. U. S. v. Willings, 8 
U. S. 48, 54. 

It stands admitted in this proceeding that the peti¬ 
tioner rendered no engineering or technical services for 
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his customers and had no agreement with his principals 
to do so (J. A. 86-87). It is submitted, therefore, that the 
Tax Court was in error in failing to give heed io the 
Departmental interpretation of the Act set forth above 
and in failing to hold that petitioner was not renegotiate 
as a manufacturer’s representative. 

Petitioner has claimed in these proceedings that, al¬ 
though there is no statutory authority to renegotiate him 
individually, his commissions were properly subject to 
review as part of his principals’ selling expenses in the 
renegotiation proceedings had against them. 

Section 381.4 of the Renegotiation Regulation^ pro¬ 
vides as follows: 

“381.4 Profit, Cost Allocation and Allowance— 
General 

“(1) Profit. The term ‘profits derived from 
contracts with the Departments and subcontracts’ 
is defined by the Act as the excess of the amounts 
received or accrued under contracts and subcon¬ 
tracts over the costs paid or incurred with respect 
thereto. The term ‘costs’ includes selling, general 
and administrative expenses.” 

| 

Section 403 (a)(4)(B) of the Renegotiation Act directs 
that such “costs” shall be determined “in accordance! with 
the method of cost accounting regularly employed by the 
contractor in keeping his books”. 

Salesmen’s commissions are, of course, proper items 
of selling expense. In that respect, Paragraph J-PAB-5 
(f), on page 20 of the Joint Statement, contains this 
interpretation: 

“5. (f) Salaries, wages and other compensation. 
—Subsection (d) of section 403 provides thai ‘in 
renegotiating a contract price or determining exces¬ 
sive profits * * * the Secretaries of the respective 
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Departments shall not make any allowance for any 
salaries, bonuses or other compensation paid by a 
contractor to its officers or employees in excess of 
a reasonable amount.’ Pursuant to such provision 
consideration is given to the nature of the work, 
extent of responsibility and experience and effec¬ 
tiveness of the officer or employee, and increases in 
compensation since January 1, 1939; and compari¬ 
son is made where possible with the compensation 
of officers or employees in similar positions in other 
companies within the particular industry. Reason¬ 
ableness of compensation is determined only within 
broad limits, and weight is given to the determina¬ 
tion by the company of the value to it of the serv¬ 
ices of any officer or employee.” 

The evidence is undisputed in the instant proceedings 
that each of petitioner’s principals was renegotiated for 
the years 1943 and 1944. Endicott Forging & Manufactur¬ 
ing Company was renegotiated by the Army Air Force; 
Hartford Electric and Roxbury Steel Casting and Cooper 
Alloy Foundry Company were renegotiated by the Navy 
Department (J. A. 162, 179, 187). 

Each of petitioner’s said principals reported the com¬ 
missions which had been paid to him as part of their sell¬ 
ing expenses in accordance with the system of cost ac¬ 
counting regularly employed by the company (J. A. 172, 
179, 187). Said commissions were not disallowed, reduced 
or objected to in any way (J. A. 163, 180, 187, 188). 

The fact that the commissions paid to petitioner were 
not questioned or disturbed in the renegotiation proceed¬ 
ing against his principals indicates strongly that the re¬ 
negotiating agents considered his compensation to be 
legitimate items of selling expense and reasonable com¬ 
pensation for his services. In fact, as one of petitioner’s 
principals testified, there was no objection to the commis¬ 
sions paid by his firm and the renegotiating authority 
made favorable comment on them (J. A. 171). 
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The rates of commission received by petitioner during 
the years in question were substantially the same as had 
prevailed since he first began to represent his principals 
(J. A. 94). They were also substantially the same ns the 
rates of commission which Endicott Manufacturing & 
Forging Company paid to its six other commission [sales¬ 
men and Cooper Alloy Foundry Company paid to it$ four 
other commission salesmen (J. A. 156, 186-187). The 
rates of commission paid to petitioner in those years also 
conformed substantially to the rates which had been paid 
to commission salesmen in the steel forging and casting 
industry for many years (J. A. 164). 

Admittedly, petitioner received substantially increased 
earnings during the years 1943 and 1944. The Tax Court 
acknowledges that such increase was not entirely attribut¬ 
able to the war. Petitioner testified to the rising trend 
in his sales during 1943 and 1944 (J. A. 135) and hi£ tes¬ 
timony in that respect was corroborated by Mr. Schaefer, 
who was in a good position to observe petitioner’s selling 
record (J. A. 165-166). 

Over respondent’s objection, Mr. Schaefer was! per¬ 
mitted to testify that petitioner’s sales, during the years 
involved in these proceedings, reflected factors other j than 
the necessities of war, namely, the years of time petitioner 
had spent in developing his territory and his remarkable 
achievement in acquiring the list of highly-rated accounts 
set forth on Exhibit 8 in these proceedings (J. A. 167- 
168). 

We contend that by 1943 and 1944 the petitioner! was 
deriving the benefits resulting from years of hard work 
and careful attention to the servicing of a large nujnber 
of excellent accounts. The fact that no exception! was 
taken to his commissions in the renegotiation proceedings 
against his principals indicates clearly that, within the 
departmental interpretation of the Act, the compensation 
he received was reasonable considering the effectiveness 
of his services, the comparison of his compensation 'with 
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that received by similar salesmen in the same industry 
and the determination by the companies themselves of the 
value of his services to them. The Tax Court had previ¬ 
ously stated that evidence of comparable payments made 
or demanded by others similarly situated is an element 
of heavy probative significance (Nathan Cohen, 7 T. C. 
1002 ). 


Conclusion 

The petitioner is not a subcontractor within the mean¬ 
ing and purview of subsection 403 (a)(5)(B) of the Re¬ 
negotiation Act of 1943 and the decisions of the Tax 
Court should be reversed. 

Respectfully submitted, 

Frederick H. Koschwitz, 

501 Fifth Avenue, 

New York 17, N. Y. 

William F. Kelly, 

P. J. J. Nicolaides, 

Richard H. Nicolaides, 

900 Investment Building, 
1511 K Street, N. W., 
Washington 5, D. C. 

Attorneys for Petitioner. 
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APPENDIX j 

I I 

Excerpts from Hearings of House Naval Affairs 
Committee on H. R. 1900, Pursuant to 
H. R. 30, Vol. 1 

i 

(a) Opening statement of Robert E. Kline, Jr.,I Gen¬ 
eral Counsel for the Committee, at the public hearings 
conducted on H. R. 1900 in March and April, 1943 (Vol. 1, 
pp. 1-4): | 

“• * * Mr. Chairman, the committee will irecall 
that early last summer, in a series of hearings^ con¬ 
siderable testimony was adduced to the effect that 
excessive contingent fees and commissions jwere 
being received by certain Washington sales Repre¬ 
sentatives or ‘War brokers’ in connection with 
the procurement of Government business. * • * 

“Supported by the War and Navy Departments, 
the committee reported out a bill (H. R. 71304), 
which sought to outlaw the payment of contingent 
fees in connection with Government procurement. 
The bill was passed by the House on July 20, went 
to the Senate, and was referred to the Senate Naval 
Affairs Committee. There a considerable lobby 
developed against it. * * * The net result was that 
the House bill died in the Senate committee. 

“The Chairman still feels, however, that some¬ 
thing must be done to remedy this contingent-fee 
situation, and, as he stated when he introduced 
H. R. 1900 (which was referred to this committee 
for consideration), he had adopted a different ap¬ 
proach, in the hope that it will meet with favorable 
consideration and prompt enactment by both: the 
House and Senate. This time he proposes legisla¬ 
tion which is designed to eliminate the exorbitant 

! 

i 



profits being realized by these Washington sales 
agents and so-called engineers, by expressly includ¬ 
ing them within the definition of ‘subcontractor* in 
the renegotiation statute. • • • That is the purport 
of the substitute bill which is now before you in 
committee print form. 

• • • 

“In order to bring before this committee a 
sample of what is still going on right here in the 
city of Washington, I have subpoenaed to appear 
before you a number of these agents. • * • 

• • • 

“We have here before us a committee print of 
a bill that I have prepared to correct this situation, 
to correct the evil of these exorbitant fees being 
paid to brokers.” • • • 

(b) Mr. H. STRUVE HENSEL, Chief, Procurement 
Division, Navy Department, testified as follows, beginning 
at page 258: 

• • • 

“If you look at the proposed bill, you will see 
that the first section, subdivision (i) is a repetition 
of the present existing definition of subcontract, 
and that subdivisions (ii) and (iii) are new. Sub¬ 
division (ii) (now Sec. 403 (a) (5) (B) (i)) ap¬ 
proaches the contingent-fee contract from the stand¬ 
point of a description of the fee. It describes the 
nature of the contract by putting the emphasis on 
the manner in which the payment is made. And 
subdivision (iii) (now Sec. 403 (a) (5) (B) (ii)) 
approaches the problem from the standpoint of a 
description of the services usually performed under 
contingent-fee contracts. I believe that this double- 
barreled statute will satisfactorily encompass all 
contingent-fee contracts which we desire to deal 
with. * • • 
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“It will be noticed that subdivisions (ii)j and 
(iii) are drawn so that they are applicable to the 
procurement of subcontracts as well as prime! con¬ 
tracts. We believe that is a real advantage, inas¬ 
much as the big prime contractors normally dp not 
employ any contingent-fee agents, but many con¬ 
tingent-fee agents are involved in the procuring of 
subcontracts from such large prime contractor^. In 
fact, it seems to us as though the excessive-cpntin- 
gent-fee problem is probably more concerned with 
the solicitation and procuring of subcontracts than 
prime contracts/ * # * * 

i 

Continuing at page 278, Mr. Hensel further testified: 

“• • * It is an effort to describe what we are 
aiming at in two different methods. In (ii) [now 
(a)(5)(B)(i)] the emphasis is on the contingent 
fee; that is the nature of the compensation tliere. 
That will catch a certain number of them; and in 
(iii) [now (a)(5)(B)(ii)] we are putting thei em¬ 
phasis on the character of the work, and if anybody 
got through the first one we would catch him there. 
As Mr. Kline suggests a man who is on a huge fixed 
compensation basis might get through (ii) but be 
caught on (iii). 

• . . 

At page 279, Mr. Hensel again emphasized the tyP e 
of contingent-fee contract or arrangement at which j the 
legislation was aimed in these words: 

“• • • Here is the point. We are trying to rpach 
contracts or arrangements by which agents have to 
be paid commissions largely for soliciting business 
from the United States. That is the type of Con¬ 
tract we are trying to reach.” 


i 
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(iv) 


With reference to the $25,000 exemption provided for 
subcontractors as defined in the bill, Mr. Hensel also said, 
at page 267: 

“• * * It is limited to this type of contract that 
we are looking at, the contingent-fee contract.” 

At page 291, this testimony occurs: 

“The Chairman. The record shows and the 
departments understand it applies only to Govern¬ 
ment business of these designated Government de¬ 
partments. Is that all right with the War Depart¬ 
ment? 

“Colonel Friedlich. No doubt about it. 

“The Chairman: Is it all right with the Navy? 

“Mr. Hensel. That is all right.” 

The discussion was concluded at page 295, with these 
remarks by Chairman Vinson: 

“• * * If he makes over $25,000 then he is 
brought within—or then the fraternity of war brok¬ 
ers can know that they have a free limit up to 
$25,000 before the Department steps in to make any 
inquiry about their influence or anything in con¬ 
nection with it.” 

At page 298, Lt. Col. R. A. Cutter of the Army Serv¬ 
ices Force stated his endorsement of the measure as 
follows: 

“• * * A measure of this type would be effec¬ 
tive in helping to control the war brokerage type of 
business, and we recommend it.” 

And at page 301 Chairman Vinson also made this 
statement: 



“• • • If we can classify these war brokers as 
subcontractors we have gone a long way to put the 
hand of the Government over their earnings, f’ 

(c) JACOB E. DAVIS, Special Assistant to the Sec¬ 
retary of the Navy also testified on behalf of the Navy 
Department. His testimony, beginning at page 232,: is in 
part as follows: 

“The Chairman. What position was assigned 
yon in the Navy Department? 

“Mr. Davis. Principally, I was charged with the 
responsibility of dealing with the so-called contin¬ 
gent-fee problem. 

• # # 

i 

i 

“The Chairman. Was that in what we call or 
classify up here as the war brokers? j 

“Mr. Davis. That is right, Mr. Chairman. * * * 

“The agents were, without exception, ‘indepen¬ 
dent contractors ’ in the legal sense, that is, their 
time was their own and their organizations, if any, 
were not subject to the control of their principals. 
In short, none of them were ‘company salesmen’ in 
the usual sense, or full-time employees of any one 
principal. Most of them were located in Washing¬ 
ton, D. C., others in localities of close proximity to 
other Government procurement centers. 

“The great majority of the agents were Orig¬ 
inally employed by their principals because of their 
familiarity with Government procurement methods, 
their ‘know how’ in the Government, rather than 
because of their familiarity and experience with the 
produets they were attempting to sell.” • • •■ 

(d) WILLIAM L. MARBURY, Chief of the Legal 
Branch, Purchasing Division, Headquarters Army Service 
Forces, appeared as a witness before the House Naval 
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Affairs Committee and put into the record, as Exhibit 602 
(page 385) a letter, dated March 31, 1043, from the Under 
Secretary of War, Robert P. Patterson, to Chairman 
Vinson, endorsing the proposed legislation. The following 
extracts from Mr. Patterson’s letter set forth the mean¬ 
ing and purpose of Section 403 (a) (5) (B): 

“* * * The purpose of the amendment contained 
in the committee print is to extend the principle of 
renegotiation to cover contracts or agreements for 
the payment of contingent fees and arrangements 
under which services are to be performed in connec¬ 
tion with securing a contract with a Government 
Department. This would be accomplished by treat¬ 
ing such contracts and arrangements as subcon¬ 
tracts which are subject to statutory renegotia¬ 
tion.” • # • 

(e) E. S. Land, Chairman of the U. S. Maritime Com¬ 
mission also addressed a letter to Chairman Vinson, dated 
March 31, 1943, and which was put into the record as 
Exhibit 608 (page 399). Mr. Land called attention to the 
purpose of H. R. 1900 and the contingent-fee evil which 
the Act was designed to curb and eradicate in these 
words: 

‘‘The purpose of the substitute (bill) is to make 
subject to renegotiation contingent fees and com¬ 
pensation for securing war contracts from Govern¬ 
ment agencies. This would be accomplished by 
broadening the definition of the word ‘subcontract’ 
in the present law so as to include agreements for 
the payment of such fees, and by reducing the 
exemption for this particular form of ‘subcontract’ 
so that incomes of over $25,000 per year from such 
‘subcontracts’ would be subject to renegotiation. 

“The proposed legislation is aimed at what the 
Commission regards as an evil, which should be 
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eradicated as far as possible. These ‘ brokers* or 
1 agents* charging contingent fees for procuring 
government contracts render little or no actual serv¬ 
ice, and are for the most part engaged in Selling 
what they do not possess—influence over the actions 
and discretion of government officials.” * • 


(f) Mr. D. W. Bell, Acting Secretary of the Treasury, 
writing to Mr. Vinson under date of April 1, 1943! (Ex¬ 
hibit 609, page 400), stated his understanding of the pur¬ 
pose of H. R. 1900 as follows: 


“It is understood that the purpose of the pro¬ 
posed legislation is to provide a method for exam¬ 
ining and scaling down in proper cases contingent 
fee and other service contracts in connection! with 
the negotiation of war contracts that are subject to 
renegotiation under the renegotiation law. That 
purpose would be accomplished by extending the 
definition of the term ‘subcontract’ contained in the 
renegotiation law to include contracts entered into 
between prime or subcontractors and their agents 
or representatives engaged in the negotiation, imak- 
ing, or securing of war contracts.” 


Excerpts from Hearings Held May 12, 1943 Before the 

Senate Committee on Naval Affairs on H. R. 1900 

! 

(g) Senator Walsh, Chairman of the Committee, ip his 
opening statement said, at page 2: 

“The House of Representatives passed H. R. 
1900 on April 20, 1943. This bill is somewhat simi¬ 
lar in principle to the proposal made by the Senate 
committee last year. This bill does not prohibit 
the payment of a contingent fee or commission: it 
limits the amount of such fees by providing j that 
the price-adjustment boards in renegotiating con- 
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tracts may scale down the amount of the fee or 
compensation paid in connection with the negotia¬ 
tion of war contracts.’* 

(h) Mr. Vinson, Chairman of the House Naval Affairs 
Committee appeared before the Senate Committee and 
presented his views on H. R. 1900. At page 3, he made 
the following statement: 

“We have had before the (House) committee, 
through the efforts of our staff, a great many of 
these war brokers, and the fees they have been mak¬ 
ing here have been of such a character that it is 
shocking to the country. Those are the brokers we 
are trying to reach. 

“It never was intended to try to wipe out a 
legitimate brokerage business, a brokerage business 
that was on a legitimate basis, and where the custom 
or trade that made it necessary to so operate. So 
to eliminate any doubt about the matter we have 
approached it entirely from the viewpoint that was 
suggested in correspondence with the distinguished 
chairman and myself, by which we recognize that 
these agents have a right to do business, but we 
want to control them and classify them as subcon¬ 
tractors, with the privilege of renegotiating their 
contracts. That is the whole theory of it in a 
nutshell.” 

Referring to the method of operations of the Wash¬ 
ington Brokers, Mr. Vinson stated at pages 6 and 7: 

“• * * the bulk of them do not do a thing in the 
world, just come down here and tell the Navy De¬ 
partment they represent so and so, and the Navy 
Department draws specifications somewhat to fit 
their articles, and then they get a contract. • * • 
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‘ ‘Well, in certain cases, as I stated a moment 
ago, they do render some service, some aid to the 
Government, wherever they have a qualified engi¬ 
neering staff. That is true in a few casesj The 
bulk haven’t anything in the world; they have just 
their offices in their hats.” 

(i) Mr. Hensel, of the Navy Department, also testified 
before the Senate Committee and stated, at page lpL: 

“ * * * As to these brokers, we are going ait them 
directly. We do not care whether the corporation 
is absorbing it out of surplus or not. We want to 
cut down the highpaid brokers from the morale end 
of it. We do not want corporations to pay men 
$200,000 or $300,000 for a supposed ‘know how’ in 
getting around Washington.” 

(j) Mr. JACOB B. DAVIS, also of the Navy Depart¬ 
ment, was another witness and, at page 17, said: 

“The great majority of the agents were! orig¬ 
inally employed by their principals because of their 
familiarity with Government procurement methods, 
their ‘know how’ in the Government, rathei} than 
because of their familiarity and experience; with 
the products they were attempting to sell.” 


Extracts from Reports of the Congressional 
Committees on H. R. 1900 

(a) Report of the House Committee on Naval Affairs, 
78th, Congress, 1st Session, No. 353, dated April 12,11943. 

Referring to the purpose of the legislation and the 
need for it, the committee had this to say, at page %: 
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The purpose of the legislation is to clarify 
the present definition contained in section 403 (a) 
(5), by expressly including certain types of con¬ 
tracts or arrangements as ‘subcontracts* for the 
purpose of renegotiation. 

Need foe Legislation 

“In hearings just concluded before the House 
Naval Affairs Committee, which were in effect a 
continuation of hearings held early last summer on 
the same subject, considerable evidence was pre¬ 
sented to the committee which demonstrated the 
unconscionable profits being realized by numerous 
manufacturers* agents or ‘war brokers* in connec¬ 
tion with the procurement of Government contracts. 

“Several of these agents appeared before the 
committee and testified at length. Their fees and 
commissions, based upon a percentage of Govern¬ 
ment business obtained, were so excessive as to 
become scandalous and shocking to the public con¬ 
science. It was revealed that the incomes of these 
selling agencies, comparatively modest in pre-war 
years, in many instances had skyrocketed well into 
six figures in 1941 and 1942. Potential and pro¬ 
jected earnings were indicative of even more astro¬ 
nomical figures for 1943. 

“It was shown that the amounts being paid to 
these agents in selling commissions and fees in 
respect to subcontracts were at least as great as 
the amounts being paid in connection with prime 
contracts. All of this expense, of course, must ulti¬ 
mately be borne by the taxpayers. 

“Each agent was questioned regarding the na¬ 
ture of his services. It was developed that these 
services consisted primarily of ordinary salesman- 


(xi) 


i 

i 
! 

i 

| 

ship, although in some cases they were of a more 
technical nature. Most of them performed certain 
functions in addition to the obtaining of Govern¬ 
ment contracts—they secured necessary priorities, 
discussed changes, expedited payments, and gener¬ 
ally ‘serviced’ the contracts. Even in these Cases, 
however, the agents were seldom more than intelli¬ 
gent conveyors of detailed information. They sel¬ 
dom performed engineering services in the btrict 
sense; indeed, they usually were not qualified, either 
by education or experience, to do so. Many oif the 
agents only opened their offices and began business 
in Washington at the beginning of the emergency 
period, attracted by the rich possibilities of making 
large profits in connection with the tremendously 
increased volume of Government business.” 

In explanation of the bill, the following statement is 
made at page 6: 

• • • 

i 

“The substitute bill, is designed to give the 
departments authority to control the excessive fees 
and profits being received by these manufacturers’ 
representatives or commission agents, by defining 
their contracts or arrangements with their prin¬ 
cipals as ‘subcontracts’ under the statute dealing 
with the renegotiation of war contracts, which will 
permit the renegotiation downward of their profits 
(providing their gross annual income referable to 
the procurement of Government contracts, or sub¬ 
contracts thereunder, exceeds $25,000. In ordbr to 
encompass them all, these agents are defined in 
two ways: (1) Those agents who receive commis¬ 
sions or fees contingent upon the procurement of, 
or amount of, the Government contracts, or sub¬ 
contracts thereunder; and (2) those agents, | any 
part of whose services consist of the solicitation or 


I 







(xii) 

procurement of Government contracts or subcon¬ 
tracts thereunder. This latter category would in¬ 
clude those representatives who are on a salary or 
some other form of fixed compensation. ’’ 

(b) Report of the Senate Committee on Naval Affairs 
No. 255, dated May 20, 1943. 

The report opens with this statement: 

“The Committee on Naval Affairs, to whom was 
referred the bill (H. R. 1900) to prevent the pay¬ 
ment of excessive fees or compensation in connec¬ 
tion with the negotiation of war contracts, having 
considered the same, report favorably thereon with¬ 
out amendment and recommend that the bill do 
pass.” 

And in respect of the need for the legislation, this Com¬ 
mittee also stated at page 2: 

“Evidence presented to the House Naval Affairs 
Committee demonstrated that excessive profits or 
fees were being realized by numerous manufac¬ 
turers’ agents or ‘war brokers’ in connection with 
the procurement of Government contracts. Fees 
and commissions, based upon a percentage of Gov¬ 
ernment business obtained, were modest in pre-war 
years, but skyrocketed in 1941 and 1942 when our 
rearmament program was in full swing. It appears 
also that the amounts being paid agents in commis¬ 
sions and fees in respect to subcontracts were at 
least as great as the amounts being paid in connec¬ 
tion with prime contracts.” 


(xiii) 


i 


| 


111 

Extracts from Remarks of the Committee Chairmen 
in the Debate on H. R. 1900 in the House and Senate 

j 

(a) Mr. Vinson, Chairman of the Naval Affairs Com¬ 
mittee, speaking on the bill on the floor of the House of 
Representatives on April 20, 1943 had this to say (Con¬ 
gressional Record, Vol. 89, pp. 3626-3629): 

“* * * Chairman, for the second time within 
the course of a year, I wish to direct the attention 
of the House to an evil which, despite the glare of 
public hearings, the prompt action of this Hou^e at 
the last session, and the increased vigilance of the 
War and Navy Departments, has continued to 
flourish until it has reached such proportions jthat 
it threatened to become a public scandal. 

“I refer to the enormous amounts in commissions 
and fees which are being paid to manufacturers ’ 
agents, or war brokers, in connection with the jpro- 
curement of Government contracts. * * * The| bill 
in its present form is designed to control the ex¬ 
cessive profits being received by these agents, by 
defining their arrangements with their principals as 
subcontracts under the renegotiation statute. ! 

• • f 

i 

“For the most part, they were employed ih the 
first place because of their 4 know how’ in Wash¬ 
ington. They know their way about the various 
procurement offices, and can call or go to see the 
right official. I am aware that the intricacies of 
Government procurement may seem a bewildering 
maze to the small businessman. And do not think 
that these war brokers have not done all that they 
can to build up this ‘bogey man’ of Washington; red 
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tape. A number of letters written by these agents 
were read at the hearings, which emphasized the 
difficulties of Government procurement, and claimed 
an experience in dealing with the many problems to 
be met before orders could be obtained. Some of 
them even insinuated a certain influence with Gov¬ 
ernment procurement officials. I am convinced that 
many of these agents have ingratiated themselves 
with Government officials, by entertaining them and 
getting on a friendly basis with them. 

• • * 

“• • • There is nothing in this bill that pro¬ 
hibits any broker or manufacturer’s agent approach¬ 
ing any department of the Government and offering 
to do business with them. We simply say, ‘If you 
do that, and your total income from Government 
business is more than $25,000 for a fiscal year, you 
are classified as a subcontractor, * # • 

“Now, Mr. Chairman, if there are no other 
questions I think the committee thoroughly under¬ 
stands what this bill is about. Its sole purpose is to 
bring these war brokers under the jurisdiction and 
scrutiny of the renegotiation statute by classifying 
them as subcontractors. This practice should be 
scrutinized by competent men. Those people who 
represent manufacturers should only receive that 
to which they are entitled, and not excessive fees 
like they are receiving now.” 

(b) In the debate on the measure in the Senate on 
June 15, 1943, Senator Walsh, Chairman of the Naval 
Affairs Committee made the following remarks (Congres¬ 
sional Record Vol. 89 pp. 5864-5865): 

“Evidence presented to the House Naval Affairs 
Committee demonstrated that excessive profits or 
fees were being realized by numerous manufac- 




tourers’ agents or ‘war brokers’ in connection with 
the procurement of Government contracts.” !• • • 

Referring specifically to the evil to he remedied,, Sena¬ 
tor Walsh continued: j 

* • The representatives of various bureaus 
testified that the way to reach it was to require that 
the agent who negotiated for an excessive fee with 
any contractor to obtain a contract from the Gov¬ 
ernment be made a subcontractor and his fee subject 
to renegotiation. That is all there is to the bill. If 
a person collects $200,000 for a $10,000,000 contract, 
the bill would make him a subcontractor, and the re- 
negotiators would decide how much of the money he 
had honestly earned, how much was bonus| how 
much was excessive, and how much was fraudulent. 
That is all there is to the bill. I would not change 
the policy or principle of renegotiation. It repre¬ 
sents a serious and honest endeavor to reach lobby¬ 
ists who are making enormous sums of moneyj If I 
had the time I would read a list of them. 

i 

• • • 

“• * * The bill applies only to persons who have 
made tremendous sums of money by using their 
influence, personally and politically, to obtain con¬ 
tracts from our Government.” ! 
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Excerpts from Reports of the House and Senate 
Committees on the Revenue Bill of 1943, with 
Reference to the $25,000 Exemption for 
War Contract Brokers 


The Revenue Bill of 1943 (H. R. 3687; 78th Congress, 
1st Session) included a proposed amendment of Section 
403 (a) of the Renegotiation Act of 1943 by increasing to 
$500,000 the specific exemption applicable to contracts or 
subcontracts, other than subcontracts as defined in Sec¬ 
tion (a) (5) (B). As to the latter, the House Committee 
on Ways and Means, in reporting out the bill, stated, at 
page 78 (Report No. 871, dated November 18, 1943): 

“The existing specific exemption of $25,000 re¬ 
lating to so-called war contract brokers remains 
unchanged in the bill.” 

The report of the Senate Finance Committee on said 
bill (Report No. 627, dated December 22, 1943) referred 
at pages 114-115 to the same provision as follows: 

“The committee bill also contains amendments 
requiring the insertion of these provisions only in 
contracts or subcontracts (other than so-called war 
broker contracts) involving an estimated amount of 
more than $100,000. In the case of war broker con¬ 
tracts, the provision is not required to be inserted 
if the estimated amount involved is not more than 
$25,000.” 
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Wteb States Court of appeals 

■i 

FOB THE DISTBICT OF COLUMBIA CIRCUIT 
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i 

Nos. 10,973-4 

James B. Armstrong, petitionee 

v. I 

! 

War Contracts Price Adjustment Board, respondent 

PETITIONS TO REVIEW DECISIONS OF THE TAX COURT OF 

THE UNITED STATES 

BRIEF FOR RESPONDENT 

counterstatement of the case 

These are petitions to review two orders of the Tax 
Court of the United States (both dated November 15,1950) 
in two cases involving determinations by the War Contracts 
Price Adjustment Board under the Renegotiation Actj (Act 
of April 28,1942, c. 247, Title IV, 56 Stat. 245, as amended) 
that petitioner’s excessive profits during the fiscal! year 
ended December 31, 1943, amounted to $22,500 (J. A. 73) 
and during the fiscal year ended December 31, 11944, 
amounted to $6,750 (J. A. 73). The present petitions for 
review were filed in this Court on February 9, 1951j pur¬ 
portedly under Sections 1141 and 1142 of the Internal Reve¬ 
nue Code (Pet’s br., p. 2). Upon application of the, peti¬ 
tioner, the cases were consolidated for appendix, briefs 
and arguments. ! 

A. The following are the facts pertinent to the disposition 
of the case in this Court. 

1. Petitioner is an individual who for many years and 
during 1943 and 1944 had been a salesman of steel products 
(J. A. 88, 92, 194). 

i 
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2. From about 1933, and continuing at least through 
1944, petitioner had acted as a commission salesman (manu¬ 
facturer’s representative) to procure contracts for Endicott 
Forging & Manufacturing Company of Endicott, New York, 
a manufacturer of drop forgings; Hartford Electric Steel 
Corporation of Hartford, Connecticut, producers of carbon 
steel castings; and Cooper Alloy Foundry Company of 
Hillside, New Jersey, makers of fine steel alloys, including 
stainless steel and nickel castings (J. A. 92). 

3. On March 1, 1941, the petitioner agreed also to act as 
a commission salesman (manufacturer’s representative) 
and to procure contracts for Roxbury Steel Casting Com¬ 
pany of Roxbury, Massachusetts, manufacturers of steel 
castings (J. A. 92, 93). 

4. Petitioner’s compensation was determined on a 
straight commission basis and was based upon the volume 
of sales procured by him for his principals and measured by 
the monthly invoices of his principals (J. A. 88, 94, 135,136, 
143,194). * 

5. During all the times that petitioner acted as a com¬ 
mission salesman (manufacturer’s representative) for the 
above companies, he had the exclusive right to sell in his 
territory which was the metropolitan area of New York, 
including Long Island, northern New Jersey, eastern New 
York and western New England (J. A. 93, 154, 155, 176, 
185). 

6. Petitioner employed a secretary-stenographer and 
paid all of his own expenses. He assumed no credit risks 
and all billings and collections were handled by his princi¬ 
pals (J. A. 88,142,143). 

7. Petitioner was not a graduate engineer (J. A. 102) and 
had no contract or arrangement with his principals to 
render any technical or engineering services to his cus¬ 
tomers (J. A. 102). Whenever any technical or engineering 
question arose in the course of filling an order, it was 
referred by the petitioner to his principals (J. A. 102). 

8. Petitioner performed the usual duties of a commission 
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salesman (manufacturer’s representative). He called on 
customers, endeavored to maintain good will, ascertained 
their requirements and secured, if possible, an order for the 
products his principals manufactured (J. A. 94, 95). | Peti¬ 
tioner followed up the orders and would attempt to assist 
in adjusting any complaints made by his customers by for¬ 
warding all necessary information to his principals (J. A. 
95). 

9. During 1943 and 1944, the products which petitioner 
sold for his principals were required by the buyers for the 
performance of contracts or subcontracts with departments 
named in the Renegotiation Act and were used by the buyers 
in the production of war-end use products (J. A. 140, 141, 
198, 199). 

10. During the period involved herein, the petitioner was 
not a bona fide executive officer, partner or full-time em¬ 
ployee of any of his principals (J. A. 136). 

i 

B. Questions presented. 

i 

i 

The questions here at issue are— 

1. Does this Court have jurisdiction to review the non¬ 
constitutional issues presented by petitioner? 

2. The propriety of the Tax Court’s holding that peti¬ 
tioner realized excessive profits from contracts or subcon¬ 
tracts which were subject to renegotiation und^r the 
provisions of subsection (a)(5)(B) of the Renegotiation 
Act. 

STATUTE INVOLVED 

The Renegotiation Act of April 28, 1942, c. 247, Title TV, 
56 Stat. 245, as amended (U. S. Code Ann., Ti^le 50, 
Appendix, Sec. 1191). 

Sec. 403 (a)... 

i 

“(5) The term ‘subcontract’ means— . . . 

i 


t 
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“(B) Any contract or arrangement other than a 
contract or arrangement between two contracting 
parties, one of which parties is found by the Board to 
be a bona fide executive officer, partner, or full-time em¬ 
ployee of the other contracting party, (i) any amount 
payable under which is contingent upon the procure¬ 
ment of a contract or contracts with a Department or of 
a subcontract or subcontracts, or determined with refer¬ 
ence to the amount of such a contract or subcontract or 
such contracts or subcontracts, or (ii) under which any 
part of the services performed or to be performed con¬ 
sists of the soliciting, attempting to procure, or procur¬ 
ing a contract or contracts with a Department or a 
subcontract or subcontracts: . . .” 

SUMMARY OF ARGUMENT 

1. This Court does not have jurisdiction to review the 
non-constitutional issue presented by petitioner. 1 

In U. S. Electrical Motors, Inc. v. Jones, 80 App. D. C. 
329, 153 F. (2d) 134, this Court held that Section 403 (e) 
of the second Renegotiation Act “places exclusive and 
non-reviewable jurisdiction in the Tax Court to determine 
the amount of excessive profits, including both questions 
of law and fact in such determination . . .” 

This holding was affirmed in the cases of Ring Construc¬ 
tion Compcmy v. Secretary of War, supra, cmd Psaty & 
Fuhrnum v. Stimson, 87 App. D. C. —, 182 F. (2d) 985. 

The determination as to whether or not petitioner re¬ 
ceived income which was subject to renegotiation is a ques¬ 
tion of “law and fact” necessary to the determination of 
the amount of excessive profits. See Macauley, et al. v. 
Watervncm Steamship Corporation, 327 TJ. S. 540. The 
fact that petitioner in this appeal does not question the 

1 The respondent does not intend to concede the jurisdiction of this 
Court to consider the constitutional issue. However, in view of the 
uniform determinations of the Court in U. S. Electrical Motors v. 
Jones, 80 App. D.C. 329,153 F. (2d) 134; Blanchard v. Reconstruc¬ 
tion Finance Corp. Price Adjustment Board, 85 App. D.C. 361, 
177 F. (2d) 727, cert. den. 339 U.S. 912; Ring Construction Company 
v. Secretary of War, 85 App. D.C. 386, 178 F. (2d) 714, cert. den. 
339 U.S. 943; respondent does not wish to argue this point further, 
but wishes to reserve the point for possible presentation to a higher 
Court. 
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“amount” of excessive profits so determined by the Tax 
Court does not render reviewable the question as fo the 
renegotiability of bis income—a matter as to whicjh tbe 
Tax Court clearly has unreviewable jurisdiction, j 
2. Tbe power and duty to determine whether petitioner’s 
sales were subject to renegotiation were lodged with the 
War Contracts Price Adjustment Board and approved by 
the Tax Court in a de novo redetermination of excessive 
profits. The Tax Court’s findings of fact upon which it 
redetermined petitioner’s excessive profits is correct and 
should be affirmed. 

I 

ARGUMENT 


This Court Does Not Have Jurisdiction To Review the Non¬ 
constitutional Issue Here Presented 

Section 403 (e) of the Renegotiation Act of 1943, finder 
which this case was presented to the Tax Court, provides 
that the Tax Court “shall have exclusive jurisdiction, by 
order, to finally determine the amount, if any, of! such 
excessive profits . . . , and such determination shall not 
he reviewed or redetermined hy any court or agency”. 
(Italics supplied.) 

The application of the above provision of the Renego¬ 
tiation Act to the facts in this case falls clearly within 
the rule established by this court in Lowell Wool By- 
Products Company v. War Contracts Price Adjustment 
Board , No. 10802 (decided July 12, 1951). In the Lowell 
Wool case the petitioner questioned the right of the Board 
to renegotiate it because its income was less thaii the 
“statutory floor” established by the 1943 Renegotiation 
Act. The petitioner asked this court to review the Tax 
Court’s decision and questioned the existence of common 
control which would permit the renegotiation of its i con¬ 
tracts. This court in determining that petitioner j was 
subject to renegotiation said: 

“We think that a question whether a certain contract 

is within those to he renegotiated is a question of cover- 

\ 

I 


i 
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age, but that a question whether the Board has any 
power whatever over a particular company, apart 
from the nature of its contracts, is a question of juris¬ 
diction.” (Italics supplied.) 

The meaning of Section 403 (e) has also been discussed 
by this Court and by the Supreme Court on other occa¬ 
sions. 2 

From these cases, one rule is apparent, namely, that 
the Tax Court has exclusive and unreviewable jurisdiction 
to determine the amount of excessive profits, including 
questions of both law and fact in such determination. 

The questions presented to the Tax Court in the current 
proceedings were (1) whether under petitioner’s contract 
with his principals he was a subcontractor under the Rene¬ 
gotiation Act, (2) whether his earnings were excessive, 
and (3) was the 1944 Renegotiation proceeding instituted 
within the time prescribed by law. (J.A. 64) 3 

The test of what questions of fact and law must be sub¬ 
mitted to the Tax Court is stated in the Watermcm case, 
supra, as follows: 

“ . . . Contrary to respondent’s contention that 
this language limits the Tax Court’s jurisdiction so 
as not to include the power to decide questions of 
coverage, we think the language shows that the Tax 
Court has such power. For a decision as to what are 
and are not negotiable contracts is an essential part 
in determining the amount of a contractor’s excessive 
profits ...” (p. 544) 

Furthermore, this Court in the United States Electrical 
Motors case, supra, said: 


2 Lichter, et al. v. United States, 334 U.S. 742; Aircraft & Diesel 
Equipment Corp. v. Hirsch, et al., 331 U.S. 752; Macauley, et al. v. 
Waterman Steamship Corporation, supra; Ring Construction Corp. 
v. The Secretary of War, supra; The Blanchard Machine Company 
v. Reconstruction Finance Corp. Price Adjustment Board, supra; 
U. S. Electrical Motors, Inc. v. Jones, et al., supra; Eastern Machin¬ 
ery Company v. Under Secretary of War, 85 App. D.C. 363, 182 F. 
(2d) 99. 

3 The petitioner in his brief to this court has waived and aban¬ 
doned the last question presented here (Petitioner’s Brief, Page 7). 


1 * It [the Act] leaves untouched, by direct reference or 
or otherwise, the remaining content of Section 1141 
(a) of the Internal Revenue Code. We think, there¬ 
fore, that the Statute places exclusive and unreview- 
able jurisdiction in the Tax Court to determine the 
amount of excessive profits, including questions of 
both law and fact in such determination, but that a 
ruling upon the jurisdiction of the Tax Cotert is 
untouched by that provision and, therefore, remains 
re viewable by this Court.” 

Petitioner’s brief commences his summary of argument 
by stating: 

“The principal question raised by these appeals is 
one of coverage; that is, whether or not the petitioner 
is a subcontractor within the meaning and purview of 
subsection 403(a)(5)(B) of the Renegotiation Act of 
1943.” 

i 

It is evident that petitioner is seeking a review of the 
factual conclusion that his contracts were subject toj rene¬ 
gotiation. 

Clearly, the question of whether or not petitioner’s in¬ 
come is subject to renegotiation is essential to thp Tax 
Court’s decision as to the amount of excessive brofits 
realized by petitioner. The nature of this question i^ very 
similar to the question presented in both the Psaty & 
Fuhrman case, supra (the determination of a proper method 
of accounting for the purposes of renegotiation), aijid the 
Ring case, supra (the determination of factual questions 
and rulings as to the burden of proof), wherein this court 
held it lacked jurisdiction to review. 

And the nature of that question is not altered bjj' peti¬ 
tioner’s failure to question the amount of excessive profits 
in its attempt to have this court review the Tax Cpurt’s 
decision. 
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Petitioner Is a Subcontractor within the Meaning of Section 

403 (a) (5) (B) of the Renegotiation Act 

A. The Renegotiation Act provides (and Congress so 
intended) that income received by salesman or manu¬ 
facturer’s representative for procuring contracts or 
subcontracts which had a war-end use is subject to 
renegotiation. 

Petitioner contends that he is not a subcontractor within 
the meaning of Section 403 (a) (5) (B) of the Renegotiation 
Act. 

The significance of petitioner’s contention is that since 
renegotiable gross income for 1943 was $63,751.03 and for 
1944 was $31,324.05, petitioner’s gross income did not reach 
the “statutory floor” of $500,000 unless petitioner was a 
subcontractor under Section 403 (a)(5)(B). (See Sec. 
403 (c)(6).) 

Therefore, whether or not petitioner was subject to 
renegotiation for 1943 and 1944 depends upon whether or 
not he falls within the definition of Section 403 (a)(5)(B). 

The facts upon this aspect of the case are as follows: 

1. Petitioner was employed by his principals as a sales 
representative to procure contracts for them (J. A. 88, 92, 
194). 

2. Petitioner’s compensation was on a straight commis¬ 
sion basis (J. A. 88, 94,194) and was based upon the volume 
of sales procured by him and measured by the invoices 
each month (J. A. 135, 136, 143). 

3. Petitioner is not a graduate engineer (J. A. 102) and 
had no contract or arrangement with his principals to 
render any technical or engineering services to his cus¬ 
tomers (J. A. 102). Whenever any technical or engineering 
question arose in the course of filling an order, it was 
referred by the Petitioner to his principals (J. A. 102). 

4. During 1943-1944, the products which petitioner sold 
for his principals were required by the buyers for the per¬ 
formance of contracts or subcontracts with departments 
named in the Renegotiation Act and were used by the buyers 
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in the production of war-end use products (J. A. 140, 141, 
198, 199). 

5. During the period involved herein, the petitioner was 
not a bona fide executive officer, partner or a full-time 
employee of any of his principals (J. A. 136). 

Section 403 (a)(5)(B) of the Renegotiation Act, in part, 
defines a subcontract as: 


“any contract or arrangement other than a cqntract 
or arrangement between two contracting parties, lone of 
which parties is found by the Board to be a bona fide 
executive officer, partner, or a full time employee of the 
other contracting party, 

(i) Any amount payable under which is contingent 
upon the procurement of a contract or contracts with 
a department or of a subcontract or subcontracts, or 
determined with reference to the amount of such a 
contract or subcontract or such contract or subcon¬ 
tracts, or (ii) under which any part of the services per¬ 
formed or to be performed consist of the soliciting, 
attempting to procure, or procuring a contract qr con¬ 
tracts with a department or a subcontract or con¬ 
tracts (Italics supplied.) 


Despite the provisions of the statute and the facts in this 
proceeding, petitioner contends that he is not a subcon¬ 
tractor as he does not “come within the category of persons 
which Section 403 (a)(5)(B) of the Act was intended by 
Congress to embrace, namely, the so-called war brokers or 
Washington agents, engaged in the procurement of Govern¬ 
ment business for their principals” (Pet. br., p. 16)1 

To support his contention, petitioner relies chiefly upon 
various passages from the Congressional Record relating 
to this section of the Renegotiation Act, and on the fact that 
the contracts he procured for his principals were “subcon¬ 
tracts” rather than “contracts” within the meaning of 
Section 403 (a)(5)(B) of the Renegotiation Act. 

On the other hand, respondent contends that petitioner’s 
operations clearly fall within the statutory definition of 
Section 403 (a)(5)(B) of the Renegotiation Act (quoted 
above). Moreover, it believes that the facts surrounding 
the enactment of this statute clearly support respondent’s 
position that it was the intent of Congress to subject manu- 


i 

I 

i 

i 
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facturers ’ representatives, such as petitioner, to renegotia¬ 
tion. 

In the first place, the language of this provision of the 
statute is clear, and there is no need to resort to the legisla¬ 
tive history to determine the intent of Congress. See Black, 
Interpretation of Laws (2nd Ed., 1911), p. 45. 

On the second point, Congress said that the term “ sub¬ 
contract’ ’ under 403 (a)(5)(B) meant “any contract or 
arrangement . . . (i) any amount payable under which is 
contingent upon the procurement of a contract or contracts 
with a department or of a subcontract or subcontracts, or 
determined with reference to the amount of such a contract 
or subcontract”. (Italics added). 

It is well established that words of Congressional enact¬ 
ment are not presumed to be surplusage; and Congress used 
the words “contract or subcontract’’. Clearly, Congress 
intended to include manufacturers’ agents who procured 
for their principals contracts which were “subcontracts” 
under direct Government contracts. The statute so states 
in unambiguous language. 

The clear intent of this statutory provision is substan¬ 
tiated by the following report submitted by members of 
Congress at the time of the original enactment of this 
provision. 

“The substitute bill provides for the amendment of 
of the definition of ‘subcontract’ contained in the 
statute dealing with renegotiation of war contracts 
(sect. 403 of Title IV of the Sixth Supplemental, Na¬ 
tional Defense Appropriation Act, approved April 28, 
1942 (Public, 528, 77th Cong.), as amended by section 
801 of title VIII of the Revenue Act of 1942, approved 
October 21, 1942 (Public, 753, 77th Cong.)) . . . 

“In hearings just concluded before the House Naval 
Affairs Committee, which were in effect a continuation 
of hearings held early last summer on the same subject, 
considerable evidence was presented to the committee 
which demonstrated the unconscionable profits being 
realized by numerous manufacturers’ agents or ‘war 
brokers’ in connection with the procurement of Gov¬ 
ernment contracts. . . . 

“It was shown that the amounts being paid to these 
agents in selling commissions and fees in respect to 


subcontracts were at least as great as the amounts be¬ 
ing paid in connection with prime contracts. All of this 
expense, of course, must ultimately be borne by the tax¬ 
payers. 

“Each agent was questioned regarding the nature 
of his services. It was developed that these services 
consisted primarily of ordinary salesmanship, al¬ 
though in some cases they were of a more technical 
nature. Most of them performed certain functions in 
addition to the obtaining of Government contracts— 
they secured necessary priorities, discussed changes, 
expedited payments, and generally ‘serviced’ the con¬ 
tracts. Even in these cases, however, the agents were 
seldom more than intelligent conveyors of detailed in¬ 
formation. They seldom performed engineering serv¬ 
ices in the strict sense; indeed, they usually werie not 
qualified, either by education or experience, to do so. 
Many of the agents openly opened their offices and be¬ 
gan business in Washington at the beginning of the 
emergency period, attracted by the rich possibilities 
of making large profits in connection with the! tre¬ 
mendously increased volume of Government business. 

“The bill H. R. 1900, as originally introduced, 
sought to give authority to the Secretary of the Navy 
to limit the amount of compensation which could be 
paid in connection with the negotiation or securing 
of a contract with the Navy Department. 

“The substitute bill, however, is designed to!give 
the departments authority to control the excessive fees 
and profits being received by these manufacturers’ rep¬ 
resentatives or commission agents, by defining their 
contracts or arrangements with their principals as 
‘subcontracts’ under the statute dealing with the re¬ 
negotiation of war contracts, which will permit thb re¬ 
negotiation downward of their profits (providing their 
gross annual income referable to the procurement of 
Government contracts, or subcontracts thereunder, ex¬ 
ceeds $25,000). In order to encompass them all, these 
agents are defined in two ways: (1) Those agents;who 
receive commissions or fees contingent upon the pro¬ 
curement of, or amount of, the Government contracts, or 
subcontracts thereunder; and (2) those agents, any J)art 
of whose services consist of the solicitation or procure¬ 
ment of Government contracts or subcontracts there¬ 
under. This latter category would include those repre¬ 
sentatives who are on a salary or some other foriki of 
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fixed compensation.” (H.R., 78th Cong., 1st Sess.; 
Com. on Naval Affairs, Report dated April 12, 1943, 
p. 6) (Italics supplied). 

The intent of Congress, as stated above, is clearly to sub¬ 
ject to renegotiation fees received by manufacturers ’ rep¬ 
resentatives or commissioned agents as a result of procuring 
any contract for its principals, which affected the expense 
that “must ultimately be borne by the taxpayer”. 

The record in this case clearly states that petitioner’s 
contingent fees were received because he procured “war- 
end ’’ contracts for his principals. Thus, the fees so received 
were “ultimately borne by the taxpayer” (J.A. 133, 140, 
141, 171, 181). 

That excessive profits may be received in the procure¬ 
ment of subcontracts as well as direct (or prime) Govern¬ 
ment contracts is clear. The specific language of this 
subsection, the Congressional debates and discussion at 
the time of its enactment and this Court’s decisions re¬ 
quire no inference nor leave the slightest doubt that Con¬ 
gress intended that excessive profits received by manufac¬ 
turers’ representatives and/or salesmen for procuring 
either contracts or subcontracts which had a war-end use 
should be eliminated. It is submitted that petitioner was 
a subcontractor within the meaning of subsection (a)(5)(B), 
and that his profits for the years 1943 and 1944 were sub¬ 
ject to renegotiation. 

B . The Decision of the Tax Court is not at variance with 
previous decisions of that Court. 

Petitioner argues that the Tax Court by its construction 
of subsection (a)(5)(B) in these cases has erred in that 
it has taken particular clauses and phrases out of contexts 
and that its decision in the present case is at variance with 
its prior decisions relating to subsection (a)(5)(B). This 
argument by petitioner indicates a lack of understanding 
of the statute involved and the previous decisions of the 
Tax Court interpreting that statute. 

That petitioner failed to review properly the Tax Court 
decisions interpreting subsection (a)(5)(B) is indicated 
by his statement: 
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“It [the Tax Court] has ado pted the contention of in 
the respondent that, ‘within the (titerael of the aaiudl-HK&tyfr 
cated cases/ the petitioner, having sold for his Iprin- ** 
cipals products which ha d a war-end use and having ». l 
received his commissions [depended! upon the amount 
thereof, comes within the coverage of the Act. ” (Pet’s ' 
brief, p. 16). 

i 

Furthermore, petitioner’s reliance upon the Tax Court’s 
decisions in George M. Wolff et aX, 8 T.C. 146 and Leon Fine, 

9 T.C. 600 is faulty. 


In the Wolff case, the petitioner received an architects fee 
computed upon 5 per cent of the cost of the contract in¬ 
volved. The petitioner’s income in that case was not “con¬ 
tingent upon the procurement of a contract”, nor was it 
income paid because of “soliciting or procuring contracts 
for his principal with the Government”. Thus, the ! Tax 
Court properly determined that Wolff’s income was reim¬ 
bursement for architectural services and not reimburse¬ 
ment for the procurement of a contract or subcontract as 
a manufacturer’s representative or salesman. In its (^pin¬ 
ion, the Tax Court refuted petitioner’s argument wh6n it 
said: 

“... So construed, the language of the statute aptly 
applies to manufacturers’ agents and sales engineers 
who procure Government contracts for their principals 
and whose compensation is contingent upon the busi¬ 
ness they are able to obtain for the principals or fixed 
by the amount of such business. 

• • * * • i 


“. . . The application of the statutory language to a 
manufacturer’s agent, soliciting or procuring contracts 
for his principal with the Government, is clear; . L .” 

In the Fine case, the Tax Court ruled that contingent pay¬ 
ments were not subject to renegotiation if such payments 
were not reimbursement for solicitation or procurement of 
Government contracts or subcontracts. 

Petitioner’s statements in its brief clearly illustrates the 
confusion of its argument for on page 24 of his brief peti¬ 
tioner says: 


! 


I 


I 

I 
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* ‘petitioner contends that said subsection cannot prop¬ 
erly be applied to a bona fide commercial salesman who 
had no contingent fee arrangement to solicit or procure 
Government contracts for his principal.” 

Yet on the following page of his brief, petitioner says: 

“H. Struve Hensel, testifying for the Navy Depart¬ 
ment, pointed to the advantages of having (a)(5)(B) 
refer to subcontracts as well as prime contracts inas¬ 
much as the prime contractors normally did not em¬ 
ploy any contingent-fee agents, but many contingent- 
fee agents were involved in the procuring of subcon¬ 
tracts from such large prime contractors.” 

Clearly, petitioner’s own statements indicate that Con¬ 
gress intended that subsection (a)(5)(B) should apply to 
to manufacturers’ representatives who procured war-end 
use contracts or subcontracts for his principal. 

The Tax Court contrary to petitioner’s claim has on vari¬ 
ous occasions been called upon to interpret subsection 
(a) (5) (B) and its application to fees received for the pro¬ 
curement of “contracts” or “subcontracts”. When inter¬ 
preting this subsection, the Tax Court has used the term 
“procurement of Government contracts” to include the pro¬ 
curement of both prime (or direct) contracts and subcon¬ 
tracts. 

In Edward A. Martin Associates, Inc., Docket No. 599-R, 
Memo. Op. dated August 4,1948, the petitioner procured for 
its principals both direct (or prime) contracts from the 
United States Government and subcontracts under such con¬ 
tracts. The Tax Court said: 

“Their contract of employment designated Associ¬ 
ates as National’s ‘agent and salesman to secure busi¬ 
ness for National and sales of certain products manu¬ 
factured and/or dealt in by it and orders and contracts 
for the same’ 

“. . . Associates’ compensation was contingent upon 
the amount of sales produced and seems clearly to fall 
within the definition of the Congressional relationship 
described in (a)(B)(i) and (ii).” [Same as present 
section 403 (a) (5) (B) ] 


15 


i 

i 

i 

i 


The opinion of the Tax Court in Charles E. Nagel, et al., 
Docket Nos. 186-R and 445-R, Memo. Op. dated August 22, 
1947, also supports respondent’s position. In that proceed¬ 
ing, petitioner was a manufacturer’s representative; for at 
least a half dozen companies and sold its principals’ prod¬ 
ucts in an assigned territory to producers of war-en<i mate¬ 
rials such as airplane and radio manufacturers. The fact 
that petitioner was a subcontractor under subsection 
(a)(5)(B) was not seriously questioned, and mss] Court 
determined that petitioner realized excessive profitsj 

The Tax Court further expanded its interpretation of 
this subsection of the statute in Bert French, 13 TJC. 276 
(App. Dismissed, 182 F. (2d) 560, C.A. 9). In that case, the 
Court said: 

“the intent of the Renegotiation Act was to allow the 
Government to recover excessive profits and fees earned 
by manufacturers’ agents as contractors or subcon¬ 
tractors on contracts to supply commodities to the 
Government for war-end use ... j 

“Section 403 (a)(5)(B)(ii) is applicable to 1 any con¬ 
tract . . . under which any part of the services per¬ 
formed or to be performed consists of the soliciting, 
attempting to procure, or procuring a contract o^ con¬ 
tracts with a department or a subcontract or subcon¬ 
tracts’.” 

I 

In Supply Division, 9 T.C. 1103, the Tax Court said: 

“... the statutory definition of a subcontractor is ex¬ 
tremely broad, and the obvious intent of Congress was 
to limit profits derived from war production by; both 
contractors and subcontractors.” 

In A. P. Dowell, Jr., 13 T.C. 845, the Tax Court again 
upheld respondent’s view that it was the desire of Congress 
that individuals such as petitioner were to be considered as 
subcontractors. In its opinion in this case, the Court said: 

“The Renegotiation Act is a war measure unknown 
to the common law. Its purpose is to prevent those 
engaged in war contracts from realizing excessive prof¬ 
its, and the terms used therein should, if reasonably 
possible, be interpreted and construed to give effect to 
its purposes.” 


i 

i 

i 


i 

i 
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See also Iverson & Laux, Inc., 6 T.C. 247 and Fred G. 
Greaves, et al., 10 T.C. 886, which also support respondent’s 
position that petitioner was a subcontractor. 

Respondent submits that in the light of Congressional 
intent, the clear language of the statute, and the line of 
previous decisions of that Court, the Tax Court was correct 
in its decision that petitioner was subject to the provisions 
of subsection (a)(5)(B) of the Renegotiation Act. 

C. The Tax Court’s decision is not at variance with 
administrative interpretations of subsection (a)(5)(B). 

Petitioner’s argument in this connection is based upon a 
quotation from the “Joint Statement by the War, Navy and 
Treasury Departments and the Maritime Commission” and 
a quotation extracted from certain Renegotiation Regula¬ 
tions. 

The “Joint Statement” was issued on March 31, 1943, 
and was intended to express the then current views of the 
Departments relating to the Renegotiation Act of 1942 (it 
has never been considered applicable to the 1943 Act upon 
which this proceeding is based). At the time of its issuance, 
the Secretaries prefaced their expression as to the “Pur¬ 
poses, Principals, Policies, and Interpretations” with the 
following statement: 

“The following interpretations of the statute repre¬ 
sent the present opinion of the Departments and the 
Commission and are subject to such revision from 
time to time as may appear desirable as a result of 
the operation of the boards under these interpreta¬ 
tions.” 

Subsequent to March 31,1943, but prior to the enactment 
of the 1943 Renegotiation Act, the Secretaries promulgated 
a Joint Renegotiation Manual for fiscal years ending prior 
to June 30, 1943. Section 336 of this Joint Renegotiation 
Manual provides: 

“336. Brokers, Manufacturers’ Agents, and Dealers 
— Subcontracts. 

(1) The definition of subcontract in subsection 
(a) (5) of the Act was amended by Public Law 149 (78th 
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Congress, July 14,1943) to include any contract or ar¬ 
rangement (a) which makes the compensation there¬ 
under depend on procuring one or more contracts with 
a Department or subcontracts thereunder or on their 
amount, or (b) which provides for soliciting or attempt¬ 
ing to procure or procuring one or more such contracts 
or subcontracts. This provision subjects such agree¬ 
ments to renegotiation under the Act to the same extent 
as other subcontracts. It does not, of course, validate 
any such agreement if otherwise illegal, or affect the 
allowance or disallowance of amounts paid under! such 
contracts as items of cost. 

(2) In addition, even when not within (1) above, con¬ 
tracts between manufacturers and their representa¬ 
tives are subject to renegotiation as subcontracts if the 
representative is performing, or agrees to make avail¬ 
able on request, engineering, mechanical, or other 
services related to the performance of one or Inore 
prime contracts with the Departments or subcontracts 
thereunder, including assistance in obtaining priority 
certificates and in other matters required in connec¬ 
tion with performance of the contract. For example, 
manufacturers ’ agents in the machine tool industry 
customarily hold themselves ready to furnish engineer¬ 
ing advice, mechanical service, and advice on train¬ 
ing in the use of tools. By contract or custom the man¬ 
ufacturer usually pays the commissions of the agent 
whether or not these services are used, and changes 
the amount into the cost of the tool. These activities 
comprise “part of the work required for the perform¬ 
ance of another contract’’ within the definition of bub- 
contract in the Renegotiation Act. (See paragraphs 
203.4 and 336.) 

(3) When a manufacturers’ representative also acts 
as dealer, he is in substantially the same position as a 
jobber and his sales of articles to one of the Depart¬ 
ments or to a contractor with a Department or a Sub¬ 
contractor thereunder are subject to renegotiation, 
whether the articles are delivered from his own inven¬ 
tory or shipped direct by the manufacturer. The fact 
that the prices on articles handled by manufacturers’ 
representatives and jobbers are regulated under Office 
of Price Administration ceilings does not affect ithe 
result.” 


IS 


After the enactment of the 1943 Renegotiation Act, the re¬ 
spondent published the Renegotiation Manual. Section 336 
of this Manual provided in part as follows: 

“336. Brokers, Manufacturers’ Agents, and Dealers 
—Subcontracts. 

(1) The definition of subcontract in subsection 
(a)(5) of the 1943 Act includes any contract or arrange¬ 
ment (a) which makes the compensation thereunder 
depend on procuring one or more contracts with a De¬ 
partment or subcontracts or on their amount, or (b) 
under which any part of the services performed or to be 
performed consists of the soliciting or attempting to 
procure or procuring one or more such contracts or 
subcontracts. This provision subjects such agreements 
to renegotiation under the 1943 Act to the same extent 
as other subcontracts. It does not, of course, validate 
any such agreement if otherwise illegal, or affect the 
allowance or disallowance of amounts paid under such 
contracts as items of cost. 

(2) In addition, even when not within (1) above, 
contracts between manufacturers and their representa¬ 
tives are subject to renegotiation as subcontracts if the 
representative is performing, or agrees to make avail¬ 
able on request, engineering, mechanical, or other serv¬ 
ices related to the performance of one or more prime 
contracts with the Departments or subcontracts, includ¬ 
ing assistance in obtaining priority certificates and in 
other matters required in connection with performance 
of the contract. For example, manufacturers’ agents 
in the machine tool industry customarily hold them¬ 
selves ready to furnish engineering advice, mechanical 
service, and advice on training in the use of tools. 
By contract or custom the manufacturer usually pays 
the commissions of the agent whether or not these 
services are used, and charges the amount into the cost 
of the tool. These activities comprise “part of the work 
... required for the performance of any other contract 
or subcontract” within the definition of subcontract in 
subsection (a) (5) (A) of the 1943 Act. (See paragraph 
203.4)” 

Petitioner has quoted certain administrative interpreta¬ 
tions which are either not directed to the provisions of the 
statute involved herein or are not applicable to the factual 
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situation herein presented. Petitioner by such quotations 
argues that since his principals were renegotiated and the 
commissions paid .by them allowed in renegotiation as a 
proper cost to the principals that the commissions so paid 
him were proper and included no excessive profits. 

If petitioner’s argument is correct, there is no reason to 
include the term “subcontracts” in the Renegotiation Act. 
But Congress clearly intended that the Renegotiation Act 
be extended to include subcontracts (see section 403 (a)(5)). 

Petitioner’s arguement fails to consider that when his 
principals were renegotiated, the petitioner’s sales, costs 
and profits were not before the renegotiating board. Re¬ 
spondent, during those proceedings, was reviewing d>nly 
his principal’s sales, costs and profits. If petitioner’s argu¬ 
ment is followed to its ultimate conclusion, it would result 
in subjecting to renegotiation only the holders of prime or 
direct Government contracts. At the time each prjLme 
or direct contractor was renegotiated, the Board would be 
required to renegotiate each of its subcontractors. Shch 
a proceeding would be impractical, clumsy and clearly (Con¬ 
trary to the intent and purpose of the Renegotiation Act. 
Had it been the intent of Congress to perform renegotiation 
in that manner, Congress would not have specifically sub¬ 
jected subcontractors to renegotiation. Congress provided 
that costs if proper as to the class were to be allowed as a 
deduction to the prime contractor. However, the statute also 
directs the renegotiating agencies that subcontractors ipust 
be renegotiated independently to determine if the amouints 
they received (which were, of course, considered as a cost 
to the prime contractor) contain any excessive profits, j 

Respondent submits that petitioner’s argument is based 
upon inappropriate interpretations of the 1943 Renegotia¬ 
tion Act 4 and fails to consider the clear intent of Congress. 


4 See George M. Wolff, et al., 12 T.C. 1217, wherein the Tax 
Court held invalid certain renegotiation regulations promulgajted 
by respondent. The Tax Court in that opinion said: “If we accept 
for the argument that this regulation applying to the 1943 Act 
should carry interpretive authority on a similar section of the 1942 
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CONCLUSION 

For the reasons set forth above, we respectfully submit 
that this petition to review the Tax Court’s order should be 
dismissed for want of jurisdiction, or that, in the event and 
to the extent that jurisdiction is entertained, the Tax Court’s 
order be affirmed. 

Holmes Baldridge, 

Assistant Attorney General. 

Frederick N. Curley, 
Attorney, Department of Justice , 
Attorneys for Respondent. 

September, 1951. 


Act, nevertheless, it seems evident that the regulation makes definite 
legislative provision which is not authorized by either the 1942 or 
the 1943 Renegotiation Acts. Therefore, its provisions go beyond 
the authority of an administrative agency in that it writes sub- \ 

stantive law.” 
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Rttttrii States Qlaart of Appeals 

For the District of Columbia Circuit 


Nos. 10973 -4 


JAMES B. ARMSTRONG, 


Petitioner, 


v. 


WAR CONTRACTS PRICE ADJUSTMENT BOARD, 

Respondent. 


On Petitions to Review Decisions of the 
Tax Court of the United States 


PETITIONER’S REPLY BRIEF. 

i 

! 

Comments on Respondent’s Counterstatement | 

Respondent takes no exception to the petitioner’s 
“Statement of the Case” (petitioner’s brief, p. 2). |t is 
important to note, however, that neither in respondent’s 
counterstatement nor in his argument is any mention made 
of the factual statement which is set forth on page 15 of 
petitioner’s brief to the effect that petitioner sold onfy to 
commercial concerns and solicited business exclusively 
from ]iis regular customers; that he did not solicit or 
attempt to procure for his principals any Government 
business and never called on or communicated with any 
Government Department or Agency for that purpose; that 
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it was no part of his job to do so; that he had no Wash¬ 
ington office and never went there on business; and that 
his compensation did not depend on any orders obtained 
from or sales made to any Government Department or 
Agency. 

The above facts are consistent with the findings of the 
court below (J. A. 58) and will require the Court’s con¬ 
sideration in deciding the question presented by these 
appeals, namely, whether the petitioner came within the 
category of persons whom subsection (a)(5)(B) of the 
Renegotiation Act -was especially designed to encompass? 


I 

Reply to respondent’s argument that this Court 
lacks jurisdiction to review the non-constitutional 
issues here presented. 

Respondent’s Brief, page 5 

It is not disputed that the Tax Court has exclusive 
and non-reviewable jurisdiction to redetermine the amount 
of excessive profits. This Court has indicated, however, 
that the finality of the Tax Court’s decision may only be 
ascribed to the redetermination of that question. U. S. 
Electrical Motors v. Jones, 80 App. D. C. 329, 331,153 Fed. 
(2d) 134, 136; Blanchard Machine Company v. R. F. C. 
Price Adjustment Board, 85 App. D. C. 361, 362, 177 Fed. 
(2d) 727; Aircraft & Diesel Equipment Corp. v. Hirsch, 
331 U. S. 752; Social Security Board v. Nierotho, 327 U. S. 
358. 

Despite efforts to have the exclusive jurisdiction of the 
Tax Court extended to cover all non-constitutional ques¬ 
tions, this Court, in Electrical Motors and Blanchard, 
supra, and in Ring Construction Corporation v. Secretary 
of War, 85 App. D. C. 386, 387,128 Fed. (2d) 714, rejected 
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the contention that a ruling upon the jurisdiction of the 
Tax Court may not be reviewed here. 

At page 8 of petitioner’s brief, it is stated thaij the 
principal question raised in the instant proceedings is one 
of coverage. The recent decision of this Court in Lowell 
Wool By-Products Company v. War Contracts Price Ad¬ 
justment Board, No. 10802, decided July 28,1951, indicates, 
however, that the question raised in these appeals may 
more properly be one of jurisdiction. In the Lowell I fyool 
By-Products case, the Tax Court had concluded that the 
petitioner was under common control with another com¬ 
pany within the meaning of the Renegotiation Act and 
was, therefore, subject to renegotiation. The facts yere 
stipulated and the decision upon common control came up 
for review. This Court held that the lower court’s ruling 
concerned the power of the War Contracts Price Adjust¬ 
ment Board over the petitioner, which was one of juris¬ 
diction. 

In the instant proceedings, it is petitioner’s contention 
that he did not come within the category of persons whom 
section (a)(5)(B) of the Act was intended to embrace 
and that, therefore, respondent had no statutory authority 
to renegotiate him. The ruling of the Tax Court that 
petitioner is a subcontractor within the meaning and pur¬ 
view of said subsection and, therefore, subject to renego¬ 
tiation, would likewise appear to be a ruling by the Tax 
Court on its own jurisdiction, hence, reviewable here. 
U. S. Electrical Motors v. Jones , supra. 

In its decision in the Lowell Wool By-Products <^ase 
the court quoted from the decision of the United States 
Supreme Court in Social Security Board v. Nierotko, ;327 
U. S. 358, where, at page 369, that court said: 

“Administrative determinations must have a basis 
in law and must be within the granted authority. An 
Agency may not finally decide the limits of its statu¬ 
tory power. That is a judicial function.” 
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In the instant cases petitioner’s receipts and expenses 
during the years in question have been stipulated (J. A. 
194-200). The language of this Court’s decision in Blan¬ 
chard Machine Company v. R. F. C. Price Adjustment 
Board, supra, is, therefore, particularly applicable to the 
cases at bar. In the Blanchard case, as here, the respond¬ 
ent contended that this Court is without jurisdiction to 
review the non-constitutional questions presented. In re¬ 
jecting that contention the court said, at page 362: 

‘‘ Since the provision of the Act relied upon as¬ 
cribes finality only to the Tax Court determination ‘of 
the amount’ of excessive profits (the issue here elimi¬ 
nated by stipulation) and leaves untouched, by direct 
reference or otherwise, the remaining content of Sec¬ 
tion 1141 (a) of the Internal Revenue Code, U. S. 
Electrical Motors v. Jones, 80 App. D. C. 329,153 Fed. 
2nd, 134, 136, we think Respondent’s contention in 
respect to our lack of jurisdiction to review the ques¬ 
tions here presented is untenable.” 

Assuming that the question at issue in these instant 
appeals is one of coverage only, the Supreme Court of the 
United States appears clearly to have thrown a serious 
doubt on the finality of the Tax Court’s decisions on all 
questions of law and fact, including that of coverage. 

In Macauley v. Waterman S. S. Corporation, 327 U. S. 
540, the United States Supreme Court held that the Tax 
Court has the power to decide questions of coverage. 
Subsequently it had before it the case of Aircraft & Diesel 
Equipment Corporation v. Hirsch, supra, involving both 
constitutional and non-constitutional questions, including 
the question of coverage. In both cases, the court’s deci¬ 
sion rested upon the failure to exhaust administrative 
remedies, and while reserving its decision upon the finality 
of the Tax Court’s decision upon the questions there pre¬ 
sented, the Court, nevertheless, said in Aircraft & Diesel 
Equipment Corp., at page 771: 
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“We are not forced in this case, however, to decide 
whether Congress intended to give the Tax Court the 
last word upon all questions of fact and law or 
whether it could do so if that were surely its pur¬ 
pose.” 

Therefore, whether the question for decision in tie in¬ 
stant cases is one of coverage or jurisdiction, we stibmit 
that, in the light of the decisions in the above casei, the 
assumption of authority by the respondent to renegotiate 
this petitioner under subsection (a)(5)(B) of the Renego¬ 
tiation Act is subject to review by this Court. 

I 

The cases of Psaty and Fuhrman v. Stimson, 87 App. 
D. C. 182 Fed. (2d) 985 and Ring Construction Corpora¬ 
tion v. Secretary of War, supra, cited by respondent in 
support of his contention are not apposite. 

! 

In the Psaty case the question was whether the renego¬ 
tiation of a contract for the construction of a Government 
hospital should be on a completed contract basis or Ion a 
fiscal year basis. The question there raised related only 
to the method by which the Tax Court had determined 
excessive profits. It was neither constitutional or juris¬ 
dictional and, in dismissing the petition, this Court held 
that the redetermination of the Tax Court was within its 
exclusive and final jurisdiction. 

i 

i 

In the Ring Construction Corporation case, the 'peti¬ 
tioner charged that various errors had been committeld by 
the Tax Court in its redetermination of excessive profits 
and also questioned the constitutionality of the Renego¬ 
tiation Act, when retroactively applied to the petitioner. 
In limiting its review to the constitutional question in¬ 
volved, this Court declined to consider the factual Ques¬ 
tions relating to the redetermination of excessive profits 
on the ground that those questions were in the exclusive 
and unreviewable jurisdiction of the lower Court. 


I 


Neither of those cases can properly be used by re¬ 
spondent to bolster bis contention that this Court lacks 
jurisdiction to review the non-constitutional question here 
presented. 


II 

Reply to respondent’s argument that petitioner is 
a subcontractor within the meaning of subsection 
403 (a) (5) (B) of the Renegotiation Act. 

Respondent’s Brief, page 8 

The factual statement at the beginning of respondent’s 
Point II omits any reference to the material facts regard¬ 
ing petitioner’s occupation as set forth on page 15 of 
petitioner’s brief and as previously mentioned on page 1 
of this reply brief. 

Those facts are very significant as showing that peti¬ 
tioner could not by any stretch of the imagination be 
placed among the “fraternity of war brokers” which said 
subsection was specifically designed to cover. 

Respondent’s brief also shows some confusion of 
thought regarding the subject matter of the renegotiation 
proceedings. They were not instituted for the purpose of 
renegotiating petitioner’s “income”, as stated on pages 
4 and 7 of respondent’s brief; nor for the renegotiation 
of petitioner’s “sales” as stated on page 5. 

The Renegotiation Act provides that renegotiation pro¬ 
ceedings may be commenced against contractors and sub¬ 
contractors subject to the Act (section 403 (c)(1)) who 
are required to file reports on the contracts or subcon¬ 
tracts which they hold (subsection 403 (c)(5)(A)). 

It is not denied by respondent that both the instant 
proceedings were commenced against the petitioner under 
subsection (a)(5)(B) as a person having an alleged con¬ 
tract or arrangement with his principals to solicit or pro¬ 
cure for them “contracts with the Government Depart- 
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ments or subcontracts thereunder’’ or whose compensation 
was contingent upon the procurement or determined! with 
reference to the amount of such contracts or subcontracts” 
(J. A. 12, 110; petitioner’s brief, page 2). Nor has it 
been disputed that petitioner’s commissions on his “sales’’ 
were duly and properly reported in the renegotiation pro¬ 
ceedings had against his principals and were not objected 
to in any way (petitioner’s brief, p. 30). Therefore, prop¬ 
erly speaking, the question for consideration is not whether 
the amount of petitioner’s income or sales is subject to re¬ 
negotiation but rather, simply stated, (1) Did the j peti¬ 
tioner come within the category of persons that (a) (5) (B) 
was intended to cover and (2) Did he have any contingent 
fee contracts with his principals within the meaning of 
the statute? 

The proof in these cases is clear that Petitioned has 
for many years been a bona fide salesman and his activi¬ 
ties in no way resembled those of “War Brokers!” or 
“Influence-Peddlers” who flourished at the outset of 
World War II. 

Respondent’s argument that since petitioner’s coihmis- 
sions were conditioned upon his securing for his principals 
purchase orders for their products which are defined as 
subcontracts under (a)(5)(A), he received contingent fees 
within the meaning of the statute, is fallacious. Aside 
from the fact that such construction of (a) (5) (B) requires 
the removal of words from context (which the Tax Court 
has disapproved) it must be borne in mind that said!sub¬ 
section was enacted for the specific purpose of dealing 
with the “contingent fee” problem. 

The term “contingent fee” has a definite meanihg as 
applied to Government contracts. The Judge Advocate 
General’s definition of contingent fee as a payment for the 
use of influence in obtaining Government contracts, has 
already been referred to on page 26 of petitioner’s Brief. 
That term certainly has no application to petitioner’s earn¬ 
ings. 


Furthermore attention has been called to the specific 
statements made by Senator Walsh and Mr. Vinson in the 
course of the debate on the measure in the House and 
Senate to the effect that (a)(5)(B) applied only to per¬ 
sons who had made tremendous sums of money by using 
their personal and political influence to obtain Government 
contracts and that the sole purpose of the legislation was 
to subject the war brokers to renegotiation by classifying 
them as subcontractors (petitioner’s brief, p. 12). These 
were statements by the sponsors of the legislation and are 
entitled to great weight. 

As was recently stated by the United States Supreme 
Court in Schwegmann Bros . v. Calvert Distillers Corpo¬ 
ration, decided May 21, 1951, while seeking authoritative 
guides to the construction of the legislation then under 
consideration: 

“* * * It is the sponsors that we look to when the 
meaning of the statutory words are in doubt.” 

The statements of Mr. Vinson and Mr. Walsh should, 
therefore, make crystal clear just what was in the mind 
of Congress when section (a)(5)(B) was incorporated 
into the Renegotiation Act. 

Subsection (a)(5)(B) had a unique legislative history 
because of the specific problem it was designed to cope 
with. The appendix to petitioner’s brief sets forth much 
evidence to sustain petitioner’s construction of the stat¬ 
ute. Respondent on the other hand, at page 9 of his brief, 
merely states his belief “that the facts warranting the 
enactment of this statute clearly support respondent’s 
position that it was the intent of Congress to subject 
manufacturers’ representatives, such as petitioner, to re¬ 
negotiation”. What those facts are, we are not told. 
Again, on page 12, respondent refers to the “Congres¬ 
sional debates and discussions at the time of” the enact¬ 
ment of (a)(5)(B) “and this Court’s decisions”. Here, 
too, we are left completely in the dark as to what those 
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debates, discussions and this Court’s decisions w^re. If 
any such evidence is in existence it was incumbent on 
respondent to produce it for consideration by the j Court. 

It is not sufficient for the respondent to state, as he 
does on page 10 of his brief, that the language <j>f sub¬ 
section (a)(5)(B) is clear and unambiguous. The sub¬ 
section was incorporated into the law for the purpose of 
remedying a specific evil. The instant proceedings, in 
particular, call for inquiry into the spirit of that par¬ 
ticular piece of legislation, as well. Representatives of 
the Army, Navy and other Departments, who requested 
the measure, very materially assisted the Congressional 
committees in drafting it. The proposed amendment was 
discussed almost word by word and any intent to have it 
apply to bona fide salesmen or manufacturers’ represen¬ 
tatives, such as petitioner, was not disclosed to either 
committee by the departmental representatives although 
there were ample opportunities for them to do so, par¬ 
ticularly in connection with the testimony before the 
House Committee of Mr. Robert Heppenstall referred to 
on page 15 of petitioner’s brief. 

The silence of the departmental representatives in 
that respect is very significant. The fact that respondent 
now places its chief reliance on the wording of the Statute 
leads inescapably to the conclusion that Congress was not 
fully appraised of the intent of those who requested this 
legislation; or that those who sought the measure are 
now distorting the language of the subsection to givje it a 
coverage it was not intended to have. 

In an attempt to substantiate his contention respecting 
the intent of Congress in enacting (a)(5)(B), respondent 
was able to produce, at pages 10-12 of his brief, only one 
quotation taken from the Report of the House Comniiittee. 
However, if important omissions are supplied and the 
quoted language is placed in proper perspective, the ex¬ 
tract is of no help to him. On the contrary it furbishes 
conclusive evidence in support of petitioner’s contention. 

i 

i 

i 


I 

I 

i 
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At the end of the first paragraph quoted on page 10, 
the following sentence was omitted (italics supplied): 

“• # * The purpose of the legislation is to clarify 
the present definition contained in section 403 
(a)(5)(B) by especially including certain types of 
contracts or arrangements as subcontracts for the 
purpose of renegotiation”. 

Immediately after the second paragraph respondent 
has also left out this paragraph which occurs in the Com¬ 
mittees ’ Report (italics added): 

“ Several of these agents appeared before the Com¬ 
mittee and testified at length. Their fees and com¬ 
missions based on a percentage of business obtained 
were so excessive as to become scandalous and shock¬ 
ing. It was revealed that the income of these selling 
agents comparatively modest in pre-war years, in 
many instances sky-rocketed well into six figures in 
1941 and 1942. Potential and projected earnings were 
indicative of even more astronomical figures for 
1943.” 

Now, who were “these agents” w T ho appeared before 
the Committee and are referred to in those words through¬ 
out its Report including those portions which are italicized 
by respondent. In the Hearings in March and April 1943 
before the Vinson Committee about ten of them testified. 
They were all so-called “Washington Agents” or “war 
brokers” who did practically no commercial selling. It is 
to be noted that in the hearings and on the floor of the 
House and Senate and in testimony by representatives 
of the Departments, testifying before the Committees, 
those “Washington Agents” or “war brokers” are re¬ 
peatedly referred to as “these agents” or “these 
brokers”. (House Committee on Naval Affairs, Hearings 
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on H. R. 1900, March 25, 1943; also Appendix td Peti¬ 
tioner’s Brief.) 

Furthermore, as appears at page 11 of respondent’s 
brief, the Committee, in again referring to “these manu¬ 
facturers ’ representatives or commission agents”, pointed 
out that the Act was so designed as to control their exces¬ 
sive fees and profits “by defining their contracts or 
arrangements with their principals as ‘ subcontracts ’ ” 
and, by its wording already referred to, so framed; as to 
encompass those “agents” or “brokers” who are on a 
salary or other fixed compensation as well as those j oper¬ 
ating under contingent fee contracts. 

In the light of the specific language and the ipaique 
legislative history of (a)(5)(B), it is clear that the third 
paragraph of the Committee’s Report, set out on pages 
10-11 of respondent’s brief, has application only tlo the 
particular type of agent or broker who was being legis¬ 
lated against when (a)(5)(B) was enacted, that i$, the 
Johnnie-come-lately” who is now sometimes referred to 
as an “Influence Peddler”, or “Washington 5 Per¬ 
center”. In sharp contrast, this petitioner was not a “flv- 
by-nighter” and his occupation in no way resembled that 
of the Influence Peddlers. Practically all of Petitioner’s 
adult business life has been devoted to the sale of j steel 
forgings and castings. He sold only to commercial con¬ 
cerns and was never engaged in Government selling.' The 
Tax Court found that his increased earnings in 1943 and 
1944 were not due entirely to the war effort and it! is a 
far cry to say that his earnings were scandalous or 
shocking or ran into astronomical figures. 

Respondent’s position, therefore, that Congress in¬ 
tended subsection (a)(5)(B) to embrace bona, fide sales 
representatives or agents, such as petitioner, is untenable. 


i 

I 

I 

I 

| 

i 

i 

i 



12 


III 

Reply to respondent’s argument that the Tax 
Court’s decisions herein are not at variance with pre¬ 
vious decisions by that court. 

Respondent’s Brief, page 12 

The criticism by respondent, at page 12, of petitioner’s 
statement of respondent’s contention in these proceedings 
is difficult to understand since the statement is substan¬ 
tially a paraphrase of that made by the court below (J. A. 
66 ). 

Respondent also, at page 14, fails to grasp Petitioner’s 
reference to the testimony of H. Struve Hensel before the 
Vinson Committee and leaves out an important part of his 
testimony. Respondent argues that (a)(5)(B) applies to 
any manufacturer’s representative who procures for his 
principals subcontracts as defined under (a)(5)(A) and 
quotes only part of Mr. Hensel’s testimony in support of 
his contention. The point we tried to make—and which is 
supported by the testimony of Mr. Hensel—is that the 
contingent fee problem which (a)(5)(B) was intended to 
remedy was concerned not with commercial selling by 
bona fide agents or manufacturer’s representatives but 
with the “brokerage” by so-called war brokers or con¬ 
tingent fee agents of prime contracts and subcontracts 
under prime contracts. Mr. Hensel said that many such 
contingent fee agents were involved in securing subcon¬ 
tracts under prime contracts. He then tied his remark to 
the specific contingent fee problem by adding this state¬ 
ment which is entirely omitted by the respondent: 

“In fact it seems to us as though the excessive 
contingent fee problem is probably more concerned 
with the solicitation and procuring of subcontracts 
than prime contracts.” (Italics supplied.) 
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In the cases of George M. Wolff, 8 T. C. 146 and Leon 
Fine, 9 T. C. 600 (neither of which was reviewed by this 
Court) the Tax Court did not have before it the precise 
question that is raised in the instant proceedings. How¬ 
ever, it is submitted that neither case can be advanced by 
respondent as refuting petitioner’s argument. On the con¬ 
trary in view of the detailed review by the Court, particu¬ 
larly in the Wolff case, of the legislative history ofj sub¬ 
section (a)(5)(B), and its refusal to remove words ifrom 
their proper context in interpreting said subsection, | it is 
submitted that the decisions in those cases fully support 
petitioner’s construction of the statute. 

We submit that in stressing in Wolff the specific! pur¬ 
pose and intent of Congress in enacting (a)(5)(B) and in 
referring (in those portions of the decision quoted by re¬ 
spondent at page 13) to the applicability of the provision 
to the solicitation or procurement by manufacturers’ 
agents of “contracts with the Government” the Tax Court 
indicated no intention in Wolfe or Fine of giving the! sub¬ 
section such broad coverage as is now contended for by 
the respondent. 

i 

j 

The remaining cases cited by respondent are not in 
point. 

Edward A . Martin Associates, Inc., Docket No. 559-R, 
Memo Op. August 4, 1948 was a “Washington agent” 
who incorporated and also claimed unsuccessfully to qual¬ 
ify as a subcontractor under (a)(5)(A) of the Act. 

Supply Division 9 T. C. 1103 was not a renegotiation 
under (a)(5)(B). It involved a dealer in aircraft parts 
and supplies and was a proceeding under (a)(5)(A). 
The language from the court’s decision, quoted on page 
15 of respondent’s brief, pertains, therefore, to the defi¬ 
nition of a subcontractor under (a)(5)(A). 

i 

Examination of the records in Charles E. Nagel ei al. 
Docket Nos. 186-R and 445-R Memo Op. August 22, 1047, 

i 

i 

! 

i 
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A. P. Dowell 13 T. C. 845 and Fred G. Greaves , 10 T. C. 
886, discloses that, apparently, the petitioner in each of 
those cases assumed that the respondent had the authority 
to renegotiate him. The issue here raised was not before 
the Court for decision in any of those cases. To para¬ 
phrase the remarks of Judge Kern in the Nagel case, 
the applicability of the statute was not challenged and no 
discussion was required. Therefore, those cases cannot 
be cited as authority on the principal issue now before 
this court in the instant proceedings. 

Bert French, 13 T. C. 276 and Iverson & Laux, Inc. v. 
Forrestal , 6 T. C. 247 involved direct sales to the United 
States Navy Supply Department and to the Defense Plant 
Corporation, respectively, and in each case the Court held 
that the Act was clearly applicable. 

Therefore, the decisions of the Tax Court cited by re¬ 
spondent furnish no support for his contention that peti¬ 
tioner is subject to renegotiation as a subcontractor under 
subsection (a)(5)(B) of the Act. 


IV 

Reply to respondent’s argument that the lower 
court’s decision was not at variance with the admin¬ 
istrative interpretation of subsection (a)(5)(B). 

Respondent's Brief, page 16 

Respondent is in error in representing that the pro¬ 
vision of Paragraph 336 of the Renegotiation Manual, 
quoted on pages 16-18 of his brief, departed materially 
from the provision of the Joint Statement set forth on 
page 28 of petitioner’s brief. On the contrary the quoted 
provision of the Renegotiation Manual affirms petitioner’s 
interpretation of the statute and demonstrates conclu¬ 
sively that contracts with manufacturers’ representatives 
are subject to renegotiation only if the representative 


I 


renders engineering or technical services, which is not 
the case in the proceedings at bar. 

The Joint Statement provides for the renegotiation of 
such contracts when the representative is performing such 
engineering or technical services. We argued in our main 
brief that “when” is there used in the sense of “if”. 
Paragraph 336 of the Renegotiation Manual first refers 
in paragraph (1) to the type of subcontract defined in 
subsection (a)(5)(B) of the Renegotiation Act. para¬ 
graph (2) then begins with these significant \vrords 
(italics added): 

“(2) In addition, even when not within (1) alcove, 
contracts between manufacturers and their represen¬ 
tatives are subject to renegotiation as subcontracts if 
the representative is performing, or agrees to make 
available on request, engineering, mechanical or Other 
services relating to the performance of one or rhore 
prime contracts with the Departments or subcon¬ 
tracts, * * •” 

I 

i 

The phrase “In addition, even when not within! (1) 
above”, is very significant and clearly indicates that nor¬ 
mally contracts between manufacturers and their repre¬ 
sentatives are separate and apart from those referred to 
in Paragraph (1). 

It is submitted, therefore, that the sense of Paragraph 
336 of the Renegotiation Manual issued before and after 
the enactment of the Renegotiation Act of 1943 is essen¬ 
tially the same as that of the provision of the Joint State¬ 
ment set forth in petitioner’s main brief and substantiates 
petitioner’s interpretation of (a)(5)(B). 

Since, as found by the Tax Court, petitioner perform^ no 
engineering or technical services for his customers and 
had no agreement with his principals to do so (J. A. |59), 
we submit that subsection (a)(5)(B), as interpreted by 
the administrative agencies is not applicable to him. | 




l 

i 
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Respondent takes an unjustifiably pessimistic view re¬ 
garding petitioner’s argument that his commissions were 
properly included in the renegotiation of his principals. 
It is submitted that if Petitioner’s contention is correct 
renegotiation procedure will not be upset or substantially 
altered in any way. Certainly, plaintiff’s argument, if 
followed to its ultimate conclusion, will not result, as 
respondent fears, in the renegotiation of only prime or 
direct Government contracts. There will still be the need 
for the term “subcontract” in the law because the distinc¬ 
tion between subcontracts as defined in (a) (5) (A) and that 
special class as defined in (a)(5)(B) will remain. Com¬ 
missions paid to bona fide sales agents will still be allowed 
to their principals in a reasonable amount. Prime con¬ 
tracts and subcontracts will be independently renegotiated 
as heretofore. As respects (a)(5)(B), however, the re¬ 
negotiating agencies would be required to confine their 
activities to that type of contingent fee agent which said 
subsection was especially enacted to control. 

Respectfully submitted, 

Frederick H. Koschwitz, 

501 Fifth Avenue, 

New York 17, N. Y. 

William F. Kelly, 

P. J. J. Nicolaides, 

Richard H. Nicolaides, 

900 Investment Building, 
1511 K Street, N. W., 
Washington 5, D. C. 

Attorneys for Petitioner. 




